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P. 10, I. 32: for Juriſdiction read Juſtification, 4 
| 14. I. 1. for may read muſt. 6 
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INTRODUCTION 
2 1 O 
5 P AR T the FIR S T. 


T was for their mutual Conveniency and Defence that Men 
firſt entered into Society, thereby ſubmitting themſelves to 
be governed by certain Laws, that they might in return _ 
enjoy the Benefit and Protection of them. Legum denique G I 
idcirco omnes ſervi ſumus, ut liberi eſſe poſſimus, | 


Hence 


2 An INTRODUCTION, &c. 


1 Hence the End of the Law is to preſerve Mens Perſons and 

| Properties from the Violence and Injuſtice of others ; and for 

that Purpoſe it does, in all Inſtances of an 53 ——— 
"ted, either inflict a Puniſhment upon the Party offending, or 
give a Recompence to the Party injured. 

The Method preſcribed by the Law for getting at ſuch Re- 
| compence is what is properly termed an Action: Therefore leav- 
ing criminal Proſecutions, by which Puniſhments are inflicted, to 
| the Diſquiſition of others, I will in this firſt Part of my Work 
take Notice of the Injuries for which an Action may be brought, 
and by what Evidence it may be ſupported ; and alſo conſider 
what Defence may be made by the Perſon againſt whom the 
Action is brought, and what is the proper Manner of taking Ad- 
vantage of it. ä 
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BOOK L 


For what Injuries affecting the Perſon 
an Action may be brought. 
"HE Injuries on Account of which an Action may be 


brought, are ſuch as either affect the Perſon, or the Pro- 
perty of the Party. | 


Thoſe which affe& the Perſon are, 


I. Slander, 

2, Malicious Proſecution. 

3. Aſſault and Battery. 

4. Falſe Impriſonment. | 
5. Injuries ariſing from Negligence or Folly. 
6. Adultery, 


CHAPTER L 
Of Slander. 


LANDER isdefaming a Man in his Reputation by ſpeak- 

ing or writing Words which affect his Life, Office, or Trade; 
or which tend to his Loſs of Preferment in Marriage or Service; 
or to his Diſinheritance ; or which occaſion any other particular 
Damage. : 

If Slander be ſpoken of a Peer or other great Man, it is called 
by a particular Name, Scandalum Magnatum, and is puniſhable 
in a particular Manner, v/z. by Impriſonment, by Weſt. 1. c. 34. 
as well as rendering Damages to the Perſon injured, to be reco- 
vered in an Action founded upon the ſecond of R. 2. fam pro 

| B 2 Domino 


4 An Introduction 10 the. Law 


4 Co, 12, 13. Domino Rege quam pro ſeipſo, And this Statute is a general Law 
3 98. of which the Court will take Notice, and therefore it need not 
Cr. Car. 135. be recited in the Declaration, (yet if the Plaintiff undertake to 
recite it and miſtake in a material Point, it is incurable :) but it 
1 muſt be ſhewn that the Plaintiff was unus Magnatum at the Time 
j of ſpeaking the Words, elſe the Action will not be maintainable. 
: 1 Vent, 60. It has been ſaid there is a Difference between an Action grounded 
{i Mo. 155. upon the Statute de Scand. Magn. and a common Action of 
{i Slander ; that the Words in the one Caſe: ſhall be taken in mitiori 
1 ſenſu, and in the other in the worſt Senſe againſt the Speaker, 
that the Honour of ſuch great Perſons may be preferved : But 
this Difference ſeems no longer to ſubſiſt; becauſe the old Rule, 
Bradley a that Words ſhall be taken in mitiori Senſu is now exploded, and 
Meſſon, M. the Rule at this Time is that they ſhall be taken in the ſame 
| N Senſe, as they would be underſtood by thoſe who hear or read 
| 2 Mod. 159. them, and for that Purpoſe all the Words ought to be taken to- 
ether, 
g Ward v. Rey- n The Defendant ſaid to the Plaintiff, I know you very well, how 
| nold, Paſ. 12. did your Huſband die? The Plaintiff anſwered, © as you may, if 
— it pleaſe God.” The Defendant replied, No, he died of a Wound 
you gave bim. On Not guilty there was a Verdict for the Plain- 
tiff; and on Motion in arreſt of Judgment, the Court held the 
Words actionable, for they are in the whole Frame of them 
ſpoken by way of Imputation. Parker Ch. J. ſaid, It is very 
odd that after a Verdict a Court of Juſtice ſhould be trying whe- 
ther there may not be a Caſe in which Words ſpoken by way 
of Scandal might be innocently ſaid ; whereas if that were in 
Truth the Caſe, the Defendant might have juſtified, 
Yet perhaps many Words would be holden to be actionable in 
the Caſe of a Peer, that would not be deemed ſo in the caſe of 
a private Perſon ; as in the Marquis of Dorcbeſter's Caſe, Temp. 
Car. 2. © He is no more to be valued than that Dog that lies 
Mich. 24. there.“ So in the Caſe of the Earl of Peterborough and Stanton, 1 
Car. 2. B. R. «« The Earl of Peterborough is of no Eſteem in this Country, no = 
Man of Reputation has any Eſteem for him, no Man will truſt 9 
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him for two Pence, no Man values him in the Country ; I value 

him no more than the Dirt under my Feet.” 
How v. Prinn, In the Offices of Profit, Words that impute either Defe& of Un- = 
Salk. 695. derſtanding, Ability or Integrity, are actionable ; but in thoſe of 1 
Credit, Words that impute only want of Ability, are not action- 
able, 
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able, becauſe a Man cannot help his want of Ability as he can 

his want of Honeſty : In either Caſe charging him with Inclina- Ibid. 
tions and Principles, which ſhew him unfit, is ſufficient without 
charging him with any Act; as to ſay of a Juſtice of Peace, or 
Member of Parliament, he is a Jacobite, and for bringing in 
the Pretender.” 1 

The charging another wirh a Crime of which he cannot in 4 co. 16. 
any Poſſibility be guilty (as killing a Man who is then living) is 
not actionable, becauſe the Plaintiff can be in no Jeopardy from 
ſuch a Charge, but ſuch Matter muſt be pleaded ſpecially, and 
cannot be given in Evidence on the General Iſſue, otherwiſe than 
in Mitigation of Damages, 

An Action lies not for the ſaying © Thou art a Thief,” for Cr. J. 114; 

thou haſt ſtolen ſuch a Thing (Ex. gr. a Tree) the Stealing 
whereof appears to be no Felony, for the ſubſequent Words 
ſhew the Reaſon of calling him Thief; but when he ſays, 
« Thou art a Thief and has ſtolen ſuch a Thing,“ the Action 
lies for calling him a Thief; and the Addition © Thou haſt 
ſtolen” is another diſtin Sentence by itſelf, and not the Reaſon 
of the tormer Speech, nor any Diminution thereof, 

Though two Perſons ſay the ſame Words, you cannot have a Suby and 
join Action; but where an Actiont was brought againſt two for Mot _ 
charging the Plaintiff with Felony, and procuring her to be in- 
dicted, it was holden good: For Crimen imponere ſuppoſes an 
Act and is a Tort, and like every other Tort may be brought. 
againſt two, and one only be found Guilty, | 

It was formerly holden that the Plaintift muſt prove the Words 2 Ro. Abr. 
preciſely as laid, and therefore when the Words were laid in the 718. 
ſecond Perſon, (Thou art a Thief) Proof of their being ſpoken 
in the third Perſon (he is a Thief) was holden a material Va- Gueſt and 
riance ; but that Strictneſs is now laid aſide, and it is ſufficient Leys, H. 
for the Plaintiff to prove the Subſtance of them. But if the“ G.. 
Colloquium alledged be neceflary to maintain the Action it muſt Savage ans 
be proved; as where Words are laid to be ſpoken of one with Roberts, Salk. 
Reſpe& to his Office or Trade. So if it be laid that the Defen- "WY 
dant in Clauſa Eccleſiæ Litchfield ſpoke the Words, it has been J. at Strafford 
holden that the Place not being laid as a Venue, but as a Deſcrip- 729. Q. 
tion of the Offence, it is a Circumſtance that muſt be proved; 
but if the Words are laid to be ſpoken before A. and others, it is 


Tufficient to prove them ſpoken in the Preſence of others only. * "oe 
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Queen v. 
Drake, Salk . 
660, 


6 M. 216. 


Rex v Nutt, 
2 G. 2. per 
Raymond, 


G. Hall. 
1 Saund. 132. 


An Introduftion to the Law 


In an Information for a libel in ſetting forth a Sentence, the 
Word (nor) was inſerted for (not) but the Senſe was not thereb 
altered, upon Not guilty and a ſpecial Verdict, the Court faid 
Cujus quidem Tenor imports a true copy. 2. This was not a Te- 
nor by reaſon of the Variance. 3. There is a Difference between 
Words ſpoken and written; of the former there could not be a 
Tenor, for want of an Original to compare them with; and 
therefore where one declares for Words ſpoken, Variance in the 
Omiſſion or Addition of a Word is not material, if ſo many of 
the Words be proved and found as are in themſelves actionable; 
and per Holt there are two Ways of deſcribing a libel or other 
Writing in pleading by the Words, or the Senſe ; by the Words, 
as if you declare Cujus Tenor Sequitur, and there if you vary it is 
fatal: By the Senſe, that the Defendant made a Writing, and 
therein ſaid ſo and ſo, in which Caſe Exactneſs of Words is not 
ſo material. 

And Note, that it has been holden that proof of a Libel be- 
ing ſold in a Shop by a Servant, tho' the Owner know no- 
thing of the Contents, or of its coming in or going out, is ſuf- 
ficient to convict the Owner of the Shop. In Lake and King, 
(which was an AQtion for printing a Libel) it was holden that 
an Action would not lie for printing a Petition to Parliament, 
and delivering it to the Members, it being agreeable to the Courſe 
and Proceedings in Parliament. And Cutler and Dixon, 4 Co. 14. 


is to the S. P. But where Owscod exhibited a bill in the Star- 


Str. 77. Rex. 
4. Middleton. 


Gueſt and 
Loyd. 


chamber againſt Sir R. Buckley, and charged him with divers 
Matters examinable in the ſaid Court, and further that he was a 
Maintainer of Pirates and Murderers, and a Procurer of Piracies 
and Murders ; it was holden that an Action lay for the Words 
not examinable in the ſaid Court, 

N. B. If A. ſend a Libel to Londen to be printed and pub- 
liſhed, it is his Act in London, if the publication be there. 

If an Action be brought for Words that are not in them- 
ſelves actionable, if the | laintiff do not prove the ſpecial Damage 
laid in the Declaration, he muſt be nonſuited, becauſe the ſpecial 
Damage is the Giſt of the Action; but where the Words are of 
themſelves act ionable, if the Words be proved the Jury muſt find 
for the Plaintiff though no ſpecial Damage be proved, 


Geare v. Biit- But though the Words be in themſelves actionable, yet 


too, per Lee 
Ch ] Mid- 
M. 1746. 


the Plaintiff is not at liberty to give Evidence of any Loſs or 
Injury 


4 
# 


bring an Action for any other ſpecial Damage, whether the 


not give Evidence of any Loſs or Injury not laid in the Declara- 
tion, yet after he has proved the Words as laid, he may give 
Evidence of other Expreſſions made uſe of by the Defendant, as 
a Proof of his ill Will towards him. 


per quod J. S. has left off coming to the Houſe : The ſpecial 
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Injury he has ſuſtained by the ſpeaking of them, unleſs it be 
ſpecially laid in the Declaration. 


he ecovered Damages, he cannot after | 
And where he has once recove ges, he c 1 
Ca. K. B. 542, 


Geare v. 
Britton. 


Words be in themſelves actionable or not: But though he can- 


In an Action for Words per quod Matrimonium amiſit with J. S. In Cage of 
for the Defendant it was proved that J. S. was the Plaintiff's Sir Ch. Ge- 
Aunt, and therefore could not marry ; but per Raymond and Mi- rard's Bailiff 


thens, the right of the Marriage ſhall not now be tried; it is ſuf- © Nift Hias, 


, Tr. 36 Car. 2. 
ficient that they intended to marry, and that the Woman for that ; 


Cauſe refuſed ; Tamen Q. Whether ſuch Determination can be 
ſupported by any Principle of Law ? 


If an Action be brought for calling the Plaintiff's Wife a Bawd, I. _ 
Damage being in the Giſt of the Action, it ought not to be laid ad 
damnum ipſorum; but where the Action is brought for Words in % 4 
themſelves actionable, and no ſpecial Damage laid, there ſuch yp ps — BY 
Concluſion is right, for the Action ſurvives : And Note, That Tr. 25 G. 2. 
ſaying generally per quad ſeveral Perſons left his Houſe, without Ibid, 
naming any, is not laying a ſpecial Damage. f 

In an Action for theſe Words, You are a Thief, and I 88 
will prove you ſo:” The Plaintiff declared, that by reaſon of Newman, 
theſe Words one John Merry, and divers other Perſons, who Sv. 666. 
were his Cuſtomers, left off dealing with him. Upon the Trial 
the Plaintiff proved the Words, and the ſpecial Damage as to 
Merry, and would have gone on as to the others : But per Ray- 
mond Ch. Juſt. Where the Words are not actionable, but the 
ſpecial Damage is the Giſt of the Action, this ſort of Evidence 
is allowed, though the particular Inſtances of ſuch Damages are 
not ſpecified in the Declaration ; but where the Words are ac- 
tionable, particular Inſtances of ſuch Damages ſhall not be given 
in Evidence, unleſs particularized in the Declaration, However 
he admitted the Plaintiff to give general Evidence of the Loſs of 
Cuſtomers : But modern Practice does not ſeem to warrant this 
Diſtinction. 

| 2 Where 


1 

4 
: 

: 

Ss 

Ss = 
4 
' 
| 


—__ 


. — 
— — 


— 
"I 


0 ——— 


- 
4. 


nnn ts. —_— —— — — 
E 4 8 * 


[ 
tb 
: 
1 
i 
4 
. 
- 
: 
„ * 
N 
4 0 
' | 
\ , 
4 
4] 
o 
* 
15 
. 
19 
1 
b1 ; 
1% 
1 
o 
17 s 
: 
1 
o 
* 
* 


wm 


8 An Introduction to the Law 


Where Words are ſpoken in Confidence and without Malice, 
4 —_ no Action lies; therefore where A. a Servant, brought an Action a- 
at Weſtminſter gainſt her former Miſtreſs for ſaying to a Lady who cameto inquire 
aſter Eaſt. 6. for the Plaintiff's Character, that ſhe was ſaucy and impertinent, 


Edmondſon 


9. 


and often lay out of her own Bed; but was a clean Girl, and 
could do her work well; tho” the Plaintiff proved that ſhe was 
by this means prevented from getting a Place ; yet per Lord Mans- 
field, this is not to be conſidered as an Action in the common 
Way for defamation by Words; but that the Giſt of it muſt be 
Malice, which is not implied from the Occaſion of ſpeaking, but 
ſhould be directly proved. That it was a confidential Declaration 
and ought not to be diſcloſed. But if without Ground, and pure- 
ly to defame, a falſe Character ſhould be given; it would be a 
| proper Ground for an Action. 

Herver v. So in an Action for ſaying of the Plaintiff, who was a Tradeſ- 


Dowſon C. B. man, © he cannot ſtand it long, he will be a Bankrupt ſoon;“ 
Sittings after 


Tr. 5 Geo. 3. where ſpecial Damage was laid in the Declaration, viz. That 


one Lane refuſed to truſt the Plaintiff for a Horſe : Lane the Per- 
ſon named in the Declaration, was the only Witneſs called for the 
Ptaintiff; and it appearing on his Evidence, that the Words were 
not ſpoken maliciouſly, but in Confidence, and Friendſhip to 
Lane, and by way of Warning to him, and that in Conſequence 
of that Advice he did not truſt the Plaintiff with the Horſe. 
Pratt, C. J. directed the Jury, that tho' the Words were otherwiſe 
actionable ; yet if they ſhould be of Opinion, that the Words were 
not ſpoken out of Malice, but in the Manner before mentioned, 
they ought to find the Defendant Not guilty ; and they did ſo ac- 
cordingly : 

Anger v. After Verdict fer the Plaintiff, and Damages intire, where wide 

ge „ of the Words are not actionable, the Court on Motion will grant a 

1 Barnes 337. Venire facias de novo on Payment of Coſts, that the Plaintiff may 
ſever his Damages. 


to Co Of- But if the Words be in one Count the Court will intend that 

Lt, C ſuch as are not actionable were added only to ſhew the Malice 
of the Party, and that the Damages were given for what were 
actionable, 


4 Co. 13. The Defendant may juſtify in an Action of Scandalum Mag- 
Mod. 165. natum, or for a Libel the ſame as in a common Action of Slan- 
1 Saund. 120. 5 8 d 

Burr.807, der, and therefore it is not neceſſary in either Caſe for the Plain- 
Carpenter v. tiff to aver, that the Words or Charge are not true, for that is 


Parr es. We ſupplied by the ds mt the Defendant ſpake or or. 
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ed them falſly and maliciouſly, and it lies upon the Defendant to 

plead that the Fact was true by way of Juſtification; and be 

cannot properly give the Truth of the Fact in Evidence upon 

Not guilty in an Action for Words, otherwiſe than in Mitigation 

of Damages, and that too under many Reſtrictions; as where 

the Words amount to a Charge of Felony or Treaſon, for this Smith v. Rich- 
brings no Inconvenience on the Defendant who may plead Gon, Mic: 
it in bar, and then the Time muſt be aſcertained, which might * 
enable the Plaintiff to give contrary Proof, or to reply ſeve- 

ral Things, of which he would loſe the Benefit on the General 

Iſſue; but in ſuch Caſe the Defendant may give in Evidence the | 
Manner and Occaſion of ſpeaking the Words in Mitigation ; ſo he Cited ibid. as 
may give in Evidence a Confeſſion of the Plaintiff of his bein — 
an Acceſſary, for he could not plead that in bar; beſides a Conn, 


feſſion in the caſe of a Witneſs may be given in Evidence; though 


you cannot give in Evidence any particular Crime that he has 
committed, but only general Character. So where the Words Bp. of Sarum 
import a general Charge of a Crime not capital, the Defendant 8 
will not be permitted to give the truth in Evidence; as where he 
the Words were © Thou preacheſt nothing but Lies in the Pul- Smichies w. 
pit;” but if the Words charge a particular Crime upon the Plain- Harriſon, fer 
tiff, which is not capital, Ex. gr. Adultery with J. S. it has been 5! Rm. 
holden that the Defendant may give that in Evidence in Mitiga- 2 

tion of Damages; though he cannot give in Evidence the Com- 

miſſion of a like Crime with any other. However in Underwood 

and Parks, Lee Ch. Juſt. ſaid it was now a general Rule not to Sir. 1200, 
ſuffer the Truth of the Words to be given in Evidence on Not 


guilty in any Cale. 


In the Caſe of the King and Baker, which was an Information 
againſt the Defendant, for publiſhing a Libel againſt Mr. Swinton 
of Wadham College, Oxon, accuſing him of ſodomitical Practices, 
Lee Ch. Juſt. refuſed to let the Defendant give Evidence of his 
Reaſons for doing it, vig. That the ſuppoſed Pathic told him fo; 
for he ſaid the only Queſtion was, Whether the Defendant were 
guilty of printing and publiſhing the Libel; and though it be 
offered by way of Mitigation only, yet in Fact it amounts to a 
Juſtification; and it has always been holden that the Truth of a 
Libel cannot be given in Evidence by way of Juſtification ; be- 
cauſe if the Perſon charged with any Crime be guilty, he ought 
to be proceeded againſt in a legal Way, and not reflected upon in 

| C this 
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Tr, 13 & 14 this Manner. And afterward the Court of King's Bench would 5 
She not permit an Affidavit of this Matter to be read in Mitigation of N 
the Fine, as they would not upon the Report receive any Evidence A 
of Matter which did not appear at the Trial. 7 
However, where the Plaintiff having brought an Action againſt 9 
Colliſon, the Defendant for ſaying, © He was a Buggerer, and that he $% 
Loder, Oæen caught him in the Fact,“ after proving the Words, gave in Evi- 7 
* dence the Defendant's ſaying at another Time, that He was 4 
guilty of ſodomitical Practices.“ Mr. Juſtice Burnet, upon con- 9 
ſidering the Caſe of Smith and Richardſon, permitted the Defen- | 
dant to give in Evidence the Truth of thoſe Words, for the Action 
not being brought for ſpeaking them, the-Defendant had no Op- 
ortunity of pleading that they were true ; and therefore, as the 
laintiff has proved the ſpeaking of them in Aggravation, the 8 
Defendant ought to be permitted to ſhew they were true in Miti- 7 
ation. _ 
er. J. 9 17. The Defendant may by way of Juſtification plead that the 4 
Words were ſpoken by him as Counſel in a Cauſe, and that they 
were pertinent to the Matter in Queſtion; or he may juſtify the : 
ſpeaking of them through Concern, or the reading of them as a 9 
4 Co. 13. Story out of a Hiſtory; or he may ſhew by the Dialogue, that 
Cr. J. 91. they were ſpoken in a Senſe not defamatory; or he may give 
theſe Matters in Evidence upon the general Iſſue, for they prove 
him Not guilty of the Words maliciouſly. But in an Action 
G. Hall 1752. brought by the Maſter of a Ship againſt a Merchant at Briſtol, 
for ſaying his Veſſel was ſeized and he put into Priſon at ——— 
for running Corn, Lord Ch. Juſt. Lee held, that Proof of the 
Defendant's having heard it read out of a Letter, and that he only 
reported the Story, was no Juſtification ; but that every Perſon 
was anſwerable, for the Slander he reported of another, and the 
Jury accordingly gave 150/. Damages. 
2 Lev. 121. Note, If the Juriſdition be local, as that he ſtole Plate at Ox- 4. 
on, the Trial ought regularly to be in the ſame County in which z 
1 Saund. 247 the Juſtification ariſes. But this would be aided after a Verdict by 
16 & 17 Car. 2. c. 8. f | 
Note; By 21 Jac. 1. c. 16. if the Damages be under 4 
405. the Plaintiff ſhall have no more Coſts than Damages; 5 
Brown and but it has been ſaid, that the Jury are not bound by this 
2 alk. Statute, and therefore may give 10 J. Coſts where they give but 
1 | 10 d. Damage. However it does not extend to ſuch Caſes, where 


the 


A * 
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uential Damage is the Giſt of the Action; as for calling 
a Woman Whore per quod ſhe loft her Cuſtomers.— 80 for calling Cr. Car. 163. 
a Man Thief, and cauſing him to be arreſted, if the Defendant 

be found guilty of both. | 

But it has been holden, that where the Words are of themſelves Raym. 1588. 
actionable, and ſpecial Damages are laid by way of Aggravation, _ . 
though they be proved; yet if the Damages recovered are under yy. 7. G. z. 
40s. there ſhall be no more Coſts than Damages; for it is proper- 
ly an Action for Words within the Statute 21 Zac. I. c. 16. 

However in Denny and Vigg the Court of Common Pleas de- Ca. of Pr. in 
nied this Diſtinction, and allowed full Coſts in an Action, where © B. 137. 
the Damages recovered were under 40s. there being ſpecial Da- 
mage laid, although the Words were in themſelves actionable. 
Therefore it would be prudent in ſuch caſe (if the ſpecial Damage 
were not proved) to have it ſo found. 


By the ſame Statute, the Action muſt be commenced in two Lit. Rep. 342 


' Years after the Words ſpoken ; but Note this does not extend to 3.8 95: 


g Saunders and 
Scandalum Magnatum, nor to Caſes whete the ſpecial Damage is Edwards. 


the Giſt of the Action. But where the Words are of themſelves 
actionable, ſpecial Damage will not take them out of the Statute. 


* * 3 


* „ "IO CO * — * — 
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Of Malicious Proſecutions. 


— 


N many Caſes an Action will lie for a malicious Proſecution: Savil 254 Ro- 

However there is a great Difference between a civil Suit and an bers, » Salk. 
Indictment. It is not actionable to bring an Action though there * 2 5 
be no good Ground for it, becauſe it is a Claim of Right, and the 
Plaintiff finds Pledges to proſecute, and is amerciable pro falſo 
clamore, and is liable to Coſts : But an Action on the Caſe will lie 
for ſuing the Plaintiff in the Spiritual Court fine aligud cauſe, and 
cauſing him to be excommunicated falſe, fraudulenter tt malitioſe, 
without giving him any Notice. per quod he was put to great Coſts. % w # 
It a Man ſue in the Spiritual Court for a Matter which appears by 8 
his Libel not to be ſueable there, and over which that Court has Bawd, Cr. J. 
no Juriſdiction, an Action on the Caſe will lie; for it is a Suit 3“. 

| | C 2 : = 
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for Vexation: But not if the Suit be for a Thing demandable 
there by any Thing which appears by the Libel, and barred only 
by the Defendant's Plea or by collateral Matter : As where inſti- 
Savil and Ro tgted for Tithe of Wood, which is Timber. So an AQtion will 


_ lie if one who has a Cauſe of Action to a ſmall Sum, or has no 


Cauſe of Action at all, maliciouſly ſue the Plaintift, with intent 

| to impriſon him for want of Bail, or do him ſome ſpecial Preju- 

1 Saund. 228. dice; but then it is not enough to declare generally, but he muſt 
i Vent. 12. ſhew the ſpecial Grievance ; he mult ſet out that being indebted 
to the Defendant in ſo. much, he ſued out ſuch a Writ for ſo much 

Robins ang more, on purpoſe to hold him to Bail. And if the Writ be not 


Robins, returned, he muſt have a Rule on the Sheriff to return it, that he 

Salk. 15, may have it to give in Evidence, But if a Stranger procure ano- 

Savil and Ro- 5 . þ 

5 ther to ſue me cauſeleſly, I may have an Action againſt him ge- 
nerally. 


Waterer brought an Action on the Caſe againſt Freeman for 
Hob. 206, 


266. ſuing a ſecond eri facias, and having his Goods taken in Execu- 


tion thereupon, after Goods taken upon a former fier; facias. The 
Defendant having been found guilty moved in Arreſt of Judgment, 
becauſe it was a legal Suit. Hobart Ch. Juſt. delivered the Opi- 
nion the Court for the Plaintiff, but ſaid if the Defendant had 
not known of the Cattle firſt taken, he had not been liable to the 
Action ; but now to the main Point (ſays Lord Hobart) We hold 
that if a Man bring an Action upon a falſe Surmiſe in a proper 
Court, he cannot bring an Action againſt him and charge him 
with it as a Fault directly, as if the Suit itſelf was a wrongful Act; 
and cited 43 E. 3. 33. The Plaintiff brought an Action of falſe 
Impriſonment, the Defendant pleaded that he cauſed him to be 
impriſoned upon a Statute, the Plaintiff replied, there was a Da 

given upon Defeaſance to pay, and that he paid before the Day; 
and yet it was ruled againſt the Plaintiff, becauſe he was impri- 
ſoned by due Courſe of Law. But on the contrary, if you charge 
me with a Crime in a Court no way capable of the Cauſe, I ſhall 
have an Action for it. 4 Co. 14. So if a Man fue me in the Spi- 
ritual Court for a mere temporal Cauſe, — Now to the principal 
Caſe ; if a Man ſue me in a proper Court,” yet if his Suit be utter- 
ly without Ground of Truth, and that certainly known to himſelf, 
I may have Caſe againſt him, for the undue Vexation and Damage 
that he putteth me unto by his ill Practice. But two Cantions are 
to be obſerved to maintain Actions in theſe Caſes, I. The new Ac- 


tion 


So if it endangered his Liberty, and he were actually impriſoned; 
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tion muſt not be brought before the firſt be determined; becauſe Farrel».Nun. 
till then it cannot appear that the firſt was unjuſt. 2. That there 3 4 >. 
muſt be not only a Thing done amiſs, but alſo a Damage, either 1 Str. 114. 
already fallen upon the Party or elſe inevitable; and therefore if a 5 P. 
Man forge a Bond in my Name, I can have no Action till I am 
ſued upon it. | | | 
Caſe for that the Defendant machinans to deprive him of his Martin and 
Liberty, abſque aliqua probabili cauſa proſecutus fuit quoddam breve wa — 
de privilegio out of the Court of C. B. and after he had put in an C. B. 
Appearance, that the Defendant knowing he had no probable 
Cauſe ſuffered himſelf to be nonſuited. After Verdict on Not 
guilty, it was moved in Arreſt of Judgment, that the Action 
would not lie. North Ch. Juſt. ſaid the contrary is adjudged in 
Hob. 266. and that upon good Reaſon, and it is in the Diſcretion 
of the Judge to direct the Jury, if there be manifeſt Proof that 
there is no Cauſe of Action; and Ellis ſaid, that the Cauſe was 
tried before him, and that it was apparent the Suit was merely 
vexatious. bas | B 
If a Man be falſely and maliciouſly indicted of any Crime, that gavit 45 Ro- 
may prejudice his Fame and Reputation, he may bring his Action, berts. 
So if he be indicted of a Crime that ſubjects him to Peril of Life or 
Liberty. So though it touch neither his Fame nor Liberty; for it 
is injurious to his Property by putting him to a needleſs Expence. 
And the Action may be brought as well againſt one who procures Stiles 10. 
others to indi, as againſt the Proſecutor. | 
Where a Man is falſely and maliciouſly indicted of a Crime Savil 4d Ro- 
which hurts his Fame, and which is a Scandal to him, though _ * 
the Indictment be inſufficient, or an Ignoramus found ; yet an Ac- Robinſon. Ser. 
tion lies for the Slander, . becauſe the Miſchief of that is effected. 91. 
tho' it has been ſaid to be otherwiſe, where it only concerns a 
his Property ; for he cannot ſuffer in that in either of thoſe Caſes. 
But this Diverſity between a malicious Proſecution upon a good Jones and 
Indictment, and a bad one has been denied; and it is now holden Gwin, H. 
that an Action will lie as well. for Damage by Expence, as by Scan- ty An, Salk. 


dal or Impriſonment, though the Indictment be inſufficient ; and 88. 977 691. 


therefore it may be brought by a Huſband for the Expence of de- Smith and 


Hickſon, * 
Paſc. 1734. 


The 


fending his Wife. 


14 


Clayton an!? 


Nellon, P. 


1712. Parker 


Ch. J. Midd. 


Carth. 416. 


Goddard an 
Smith, Salk. 
21. 

6 M. 261. 


1 Vent. 47. 


Savil and Ro- 


berts. 


Cobb and Car. 


Midd. Mic. 
1746. 


Golding v. 
Crowle, 

26 G. 2. 
Quære. 


6 Mod. 216. 
Jonnſon and 
Ux' v. 
Erowning. 


An 1 be to the Law 


The Plaintiff may produce and prove a Copy of the Acquittal 
on Record, and the Subſtance of the Evidence given on the Indict- 
ment is material, and the Charges of the Acquittal, and the Cir- 
cumſtances which ſhew the Profecution was malicious and with- 
out probable Cauſe : He may likewiſe give in Evidence the Cir- 
cumſtances of the Defendant, in order to increaſe the Damages. 

If the Action be brought againſt ſeveral, and one only be found 
guilty, it is ſufficient ; for there is a great Difference between this 
Action on the Caſe in nature of a Conſpiracy, and a Writ of Con- 
ſpiracy at Common Law: for in this Cafe the Damage ſuſtained 
is the Ground of the Action. 


He that gets off upon a Non Pros does not get off at all on the 
Merits of the Cauſe ; and to maintain a Conſpiracy, it is neceſſar 
to lay and prove an Acquittal ; and therefore a Nolle Preſegui will 
not maintain the Declaration, but if he plead Not Guilty, and the 
Attorney General confeſs it, that will do. 

The Defendant's Name upon the Back of the Bill is a ſufficient 
Evidence, and the beſt of the Defendant's being ſworn to the Bill: 
But it may be proved that he was a Witneſs without having the 
Bill; but a Perſon's name being indorſed on the Indictment, is no 
Evidence of his being a Proſecutor, 

But though an Action do he for a malicious Proſecution, yet it 
is not to be favoured ; and therefore if the Indictment be found by 
the Grand Jury, the Defendant ſhall not be obliged to ſhew a pro- 
bable Cauſe : But it ſhall lie upon the Plaintiff to prove expreſs 
Malice : However, as it may come to be left to a Jury, it is adviſe- 
able for the Defendant to give Proof of a probable Clauſe, if he be 
capable of doing it; and for this Purpoſe Proof of the Evidence 
given by the Defendant on the Indictment is good. | 

If the Plaintiff do prove Malice, yet if the Defendant ſhew a pro- 
bable Cauſe, he ſhall have a Verdict, and the Judge, not the Ju- 
ry, is to determine whether he had a probable Cauſe ; and there- 
fore, where the Plaintiff having brought an Action againſt the De- 
fendant for a malicious Proſecution for Perjury obtained a Verdict, 
upon a Motion for a new Trial the Court ſet it afide (it appearing 
upon the Report of the Judge, that there was a probable Cauſe) 
not as a Verdict againſt Evidence, but as a Verdict againſt Law. 

When the Action is for a malicious Proſecution for Felony, the 
firſt Part of the Defendant's Defence muſt be to prove a Felony 
committed; and therefore Nobody were by at the Time of the 


3 | ſuppoſed 
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ſuppoſed Felony but the Defendant or his Wife, their Oath at the 
Trial of the Indictment may be given in Evidence to prove the 
Felony. | 2 

In an Action for a malicious Proſcution againſt the Proſecutor Lane an Se. 
and the Juſtice of Peace who committed the Plaintiff, the Jury be & l, Sc. 
gave 2001. againſt the Proſecutor and 20 l. againſt the Juſtice ; Pod. go. 
and King Chief Juſtice ordered the Verdi& to be ſo taken, But 
in Lowfield and Bankcroft, Trin. 5 Geo. 2, Lord Raymond in the Str. 910. 
like Action, where the Jury would have given 800 J. againſt one 
and 100 J. againſt each of the other three, ſaid it could not be 
done, and there was a Verdict againſt all for 1100 U. 


— 


— 


— — — 


CHAPTER III. 
Of Aſſault and Battery. 


N treating of the Action of Aſſault and Battery, it will be ne- 1 

ceſſary to ſee what the Law looks upon as ſuch. And firſt, * 
an Aſſault is an Attempt or Offer by Force or Violence, to do a 
corporal Hurt to another, as by pointing a Pitchfork at 
him, when ſtanding within reach; preſenting a Gun at him; 
drawing a Sword, and waving it in a menacing Manner, Cc. 
But no Words can amount to an Aſſault, though perhaps they 1 Hawk. P. 
may in ſome Caſes ſerve to explain a doubtful Action; as if a T1133 
Man were to lay his Hand upon his Sword, and fay, © If its. P. Y 
were not Aſſize time, he would not take ſuch Language:“ Theſe 
Words would prevent the Action from being conſtrued to be an 
Aſſault, becauſe they ſnew he had no Intent to do him any cor 
poral Hurt at that time. Secondly, A Battery, which always 
includes an Aſſault, is the actual doing an Injury, be it ever ſo 
{mal}, in an angry, or revengeful, or rude, or inſolent Manner; 
as by ſpitting in his Face, or violently Juſtling him out of the 
Way. But if two by Conſent play at Cudgels, and one hurt Dalt. cap. 22. 
the other, it is no Battery; ſo if one Soldier hurt another in 7" roger 
Exerciſe ; but, if he plead it, he muſt ſet forth the Cirumſtances, PEE pas 
ſo as to make it appear to the Court, that it was inevitable, and Clerk. 


that he committed no Negligence to give Occaſion to the Hurt: On: 334 
g for 
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for it is not enough to ſay, that he did it caſualiter et per infor- 
tunium, contre voluntatem ſuam, for no Man ſhall be excuſed a 
Treſpaſs, unleſs it may be juſtified intirely without his Default ; 
and therefore it has been holden, that an Action lay where the 
Plaintiff, ſtanding by to ſee the Defendant uncock his Gun, was 
accidentally wounded, Trin. 10 G. 1. Underwood and Hewſon. 
Per Forteſcue and Raymond, in Midd. Str. 596. 
And much more, if a Man wantonly do an act by which an- 
other Man is hurt; as by puſhing a drunken Man, he will be 
Short and anſwerable in an Action of Aſſault and Battery; but if he intend 
Love Cn. doing a right Act, as to aſſiſt ſuch drunken Man, or prevent him, 
Juſt. G. Hall from going along the Strect without Help, and in ſo doing, an 
FD 2 Hurt do enſue, he will not be anſwerable. 
4 M. 405. Where by a ſudden Fright a Horſe runs away with his Rider, 
Gibbons a and runs againſt a Man, it is no Battery; and may be given in 
INT Evidence on the General Iflue : But if it were occaſioned by any 
one whipping the Horſe, ſuch Perſon would certainly be liable 
in an Action upon the Caſe; and, Quere, in the other Caſe, if the 
Plaintiff were to prove that the "Horſe had been uſed to run 
away with his Rider, for in ſuch Caſe the Rider is not free 
from Blame. 


Rex v. War- The Plaintiff cannot give in Evidence a Conviction at the 
gen ot v'* Suit of the King for the ſame Battery; for it is a general Rule, 
a R. B. 339. . b ; f 
at Bar. that no Record of Conviction or Verdict ſhall be given in Evi- 
dence, but ſuch whereof the Benefit may be mutual, viz. Such 
whereof the Defendant, as well as Plaintiff, might have made uſe, 

and given in Evidence in Caſe it made for him. 


Bake ad In an Action of Aſſault and Battery, Mr. Serjeant Haward 


Clark, t would have proved that the Plaintiff and the Defendant fought 


Abingdoa by Conſent, and inſiſted that this was Evidence on the General 
Da zj. Iſſue in Bar of the Action, for Volenti non fit injuria. But 
Parker Chief Baron denied it, and ſaid, the Fighting being un- 
lawful, the Conſent of the Plaintiff to ght (if proved) would 
be no Bar to his Action, and that he was intitled to a Verdict 
for the Injury done him; and cited J/inch 49. 2 Lev. 174. and 
Webb and Biſhop at Glouceſter Lent Ajfizes-1731, before Lord 
Ch. Baron Reynolds, where in an Action for five Guineas on a 
Boxing Match, the Judge held it an illegal Conſideration, and 
the Plaintiff was nonſuited. Comb. 218. Matthew and Ollerton, 
where it was ſaid, that if a Man licenſe another to beat him, 


ſuch 
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(ach Licence is void, becauſe it is againſt the Peace; and there- 
upon the Plaintiff had a Verdict, and 30 s. Damages. 


There are three Sorts of Defence to this Action, Hob. 134. 


- 


1. Inficiation, 
2. Matter of Excuſe. 
3. Juſtification, 


Inficiation is the denying of the Fact, and that can only be'by 
pleading the General Iſſue, viz. Not guilty. | 

Matter of Excuſe is an Admiſſion of the Fact; but ſaying 
it was done accidentally, and without any Default in the De- 
fendant, and that (as I have already faid) may be either pleaded 
or given in Evidence on the General Iſſue. 

Juſtification is an inſiſting upon ſomething that made it law- 
ful for him to do the Fact laid to his charge; It is therefore 
to be ſeen what is ſufficient Matter of Juſtification, The moſt 
general Matter of Juſtification is, that the Plaintiff made the firſt Cr. J. 367. 
Aſſault, and if Iſſue be joined thereupon, the Defendant may 
prove an Aſſault on any Day before the Action brought; and the 
Plaintiff cannot give in Evidence a Battery at another Day, or 
at another Time in the ſame Day, without a novel Aſſignment, 
which muſt be of a Battery on the ſame Day mentioned in 
the Declaration, elſe it will be a Departure; though on ſuch No- 6, Car. 220. 
vel Aſſignment he may give in Evidence a Battery at any other 514-15. 2 
Day, the ſame as he might if the Defendant had pleaded Not 
Guilty to the Declaration; but as the common way is for the 
Plaintiff to have two or three Counts in his Declaration, ſo that 
the Defendant is under a Neceſſity of pleading the general Iſſue to 
ſome of them (for if he juſtify two he admits two, and conſe- 
quently, unleſs he can prove two Juſtifications, muſt have a Ver- 
dict againſt him) he may prove another Battery without being put 
to make a novel Aſſigument. | | 

The Memorandum was generally of Michaelmas Term, and 
the Fact on Son Aſſault was proved on a Day within the Term, 
and on a Caſe made, the Court held it well enough; for the Plain- Str. 
tiff need have given no Evidence on this Plea, unleſs to aggravate 
Damages, and the Court will not nonſuit him, becauſe it is amen- 
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dable by a new Bill. And if this had come out on the Defen- 


dant's Evidence, who had otherwiſe proved his Plea, he ought to 
have a Verdict unleſs the Plaintiff prove another Battery previous, 
which in ſuch Caſe ought to be deemed the Foundation of the 
Action. 

If the Defendant prove that the Plaintiff firſt lifted up his Staff, 
and offered to ſtrike him, it is a ſufficient Aſſault to juſtify his 


ſtriking the Plaintiff, and he need not ſtay till the Plaintiff has 
actually ſtruck him. 


| Cockeroft aud However every Aſſault will not juſtify every Battery, but it is 


Matter of Evidence whether the Aſſault were proportionable 
to the Battery, and therefore, though the Plaintiff ſet out a Mai- 
hem in his Declaration, yet the Plea of Son Aſſault Demeſne. is 
the ſame; and he need not plead that the Plaintiff maibemaſſet et 
vulneraſſet the Defendant, Ni, Sc. But that muſt appear in Eui- 
dence ; that is, it muſt appear that the Aſſault was in ſome De- 
gree proportionable to the Maibem; and therefore in Ceerroft v. 
Smith, Holt Ch. Juſt. directed the Jury to give a Verdict for the 


Defendant, the firſt Aſſault being by tilting the Form on which 


the Defendant ſat, whereby he fell, the Maim was that the Defen- 
dant bit off the Plaintiff's Finger. 

If the Defendant plead Son Aſault, and the Plaintiff can juſtify 
it, he muſt plead it, for he cannot give it ia Evidence upon the 
general Replication dei injurid ſud proprid. 

There are many other Matters which may be pleaded in Juſti- 
fication : As if an Officer having a Warrant againſt one who will 
not ſuffer himſelf to be arreſted, beat or wound him in the At- 
tempt to take him; ſo if a Parent in a reaſonable Manner chaſtiſe 
his Child, or a Maſter his Servant, or a Schoolmaſter his Scholar, 
or a Gaoler his Priſoner ; or if I beat one who wrongfully endea- 
vours with Violence to diſpoſſeſs me of my Lands or Goods, or 
who aſſaults my Wife, Parent, Child, or Maſter : But though all 
theſe Matters may be pleaded in Juſtification, yet they muſt be 
pleaded differently; as for Example: In Aſſault and Battery 
againſt Huſband and Wife for a Bittery by the Wife, the De- 
fendants may plead that the Plaintiff was going to wound her 
Huſband, and that ſhe znjultum fecit to defend him and to prevent 
the Plaintiff from beating him: In the fame manner a Servant 
may juſtify an Aſſault in Defence of bis Maſter ; but not econ”, be- 
cauſe the Maſter may have an Action per quod ſervitium amiſit ; 
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but the Servant can have no Action for an Aſſault on his Maſter; 

A Man cannot juſtify a Battery in Defence of his Poſſeſſion; but 

he ought to ſay, molliter manus impoſuit: So an Officer cannot Williams and 
juſtify more than the Aſſault by virtue of an Arreſt, without Jones, Str. 
ſhewing that the Plaintiff refiſted, or endeavoured to reſcue him- 110 

ſelf, unleſs it be by way of molliter manus impoſuit, and in that dey . For- 
Manner he may juſtify the Beating without ſhewing any Reſiſt- hall. C. B. Tr. 
ance, or Attempt to reſcue. 18.3. 

A Battery cannot be juſtified on Account of break ing his Cloſe, Green and 
in Law, without a Requeſt to depart; but it is otherwiſe, if he = N 
come into my Cloſe vi et armis ; for that is but returning Violence 
with Violence. - 

In Aſſault and Battery, the Defendant pleaded, that he was Taylor v. 
ſeiſed of the Rectory of D. in Fee, and that the Corn was ſevered Markbam, 
from the nine Parts, and for that the Plaintiff would have carried yg; bag 
away his Corn, the Defendant ſtood in Defence thereof, and kept | 
the Plaintiff from carrying it away; ſo as the Harm the Plaintiff 
received was of his own Wrong, &c. The Plaintiff replied, de 
injuria ſua propria abſque tali cauſa ; and upon Demurrer the Re- 
plication was holden to be good, becauſe the Plaintiff claimed 
nothing in the Land or Corn, but only Damages for the Battery, 
which is collateral to the Title, and therefore a general Replica- 
tion was good, for in Aſſault and Battery, the Poſſeſſion can only 
be material; but it is otherwiſe when the Right may come in 
Queſtion, | 

The Defendant may juſtify even a Maibem; if done by him as Lane and Deg- 
an Officer in the Army for diſobeying Orders; and he may give in 1 * 
Evidence the Sentence of the Council at War upon a Petition Trety C. 1. 
againſt him by the Plaintiff: And if by the Sentence the Petition G. Hall. Salk. 
is diſmiſſed, it will be concluſive Evidence in Favour of the De- Ms. 
fendant, : | 

Whenever the Defendant juſtifies a Battery, he muſt confeſs it, Salk. 637. 
otherwiſe on Demurrer the Plaintiff will have Judgment. 

Where there is an expreſs Battery laid, it is not enough to juſtify 
the Impriſonment (though that includes a Battery) but he muſt 
likewiſe juſtify the Battery. | | 

A former Recovery in Aſſault and Battery is a good Plea, not- peter 454 
withſtanding ſubſequent Damages ; for the Conſequence of the Beale, Salk. 
Battery is not the Ground of the Aion, but the Meaſure of the“! 
Damages, 
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Yelv. 68. So if a Battery be committed by ſeveral, and a Recovery be had |. 
againſt one, ſuch Recovery may be pleaded in Bar to an Action 7 
for the ſame Battery brought againſt another. 

1 If the Defendant juſtify the Aſſault, and plead Not Guilty to 

Candiſh's caſe, the Battery and Wounding, and both Pleas are found againſt him, 
there ſhall be but one Damages given, for the Aſſault is included 


11 Co. 6, 7. in the Battery. So if the Action be brought againſt two, and one 6 
Sir J. Hey- plead Not Guilty, and the other Son Afault,, and both Iſſues are 4 
don s caſe. found for the Plaintiff, there ſhall be but one Damages aſſeſſed ; -Y 

and it would be the ſame if one of the Defendants had pleaded P 


. ſpecially, and there had been a Demurrer which had been deter- 
1 R. R. 39;. mined in Favour of the Plaintiff: For it is a Maxim, that where 4 
Cr. J. 350. the Enqueſt is taken by the Iſſues of the Parties, by the ſame En- 1 
Rodney a QUeſt ſhall the Damages be taxed for all. If the Jury aſſeſs Da- 1 
Strode, Cath. mages ſeverally, viz. 1000 J. againſt A. and 501. againſt B. the A 
3 Plaintiff may enter a Nolle Proſequi as to B. and take Judgment l 
againſt A. only for the 1000 J. for as the Plaintiff might have 
brought his Action jointly or ſeverally, he may have the ſame 
Election as to the Damages; or he may take Execution againſt 
both for the greater Damages; ſo if one of the Defendants confeſs 
the Action, a Writ of Enquiry ſhall be awarded, but ſhall not iſſue, 
becauſe he ſhall be contributary to the Damages taxed by the En- 
queſt on the Iſſue of the Parties, if they ſhall find for the Plaintiff; 
and if they ſhall ſhall find againſt the Plaintiff, then the Writ ſhall 
iſſue forth. It is the conſtant Practice now to let the Writ ifſue 
ſo that the ſame Jury tries the Iſſue, and aſſeſſes the Damages; and 
in Caſe the Defendant who pleaded, is acquitted, yet the Plaintiff 
ſhall go on to aſſeſs Damages againſt the others; (aliter if the 
Plaintiff be nonſuited. Str. 507.) So if one Defendant appear, 
. and the Plaintiff declare againſt him Simul cum &c. who pleads 
| | | and is found Guilty by the Enqueſts to Damages; and afterwards, 
"ſl | the other comes and pleads, and is found Guilty ; he ſhall be 
i charged with the Damages taxed by the former Enqueſt, for the 
| i Treſpaſs, which the Plaintiff has made joint, cannot be ſevered 
1 3 2 by the Jury, if the Jury find the Treſpaſs to be done by all at one 
1 and the ſame Time; but if the Jury find one Guilty at one time, 


Str. 1222. 


and the other at another Time, there ſeveral Damages may be aſ- 4 
s || 2. 1.65 5 Treſpaſs by Baron and Feme for the Battery of both, Defen- 2 
8 || dant pleaded Not Guilty, and found Guilty, and Damages aſſeſſed 2 
1 for the Battery of the Baron by itſelf, and for the Battery of the 1 
1 | 4. Feme 4 : 
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Feme by itſelf; and Judgment was given for the Damages for the , * 
Battery of the Feme; and the Writ abated for the Reſidue, Note Dickens & 
the Defendant cannot in ſuch Action give Evidence, that the Man 'Ux' ». Davis 
has a former Wife, for that ought to be pleaded, that he may be pe, ed J. 
appriſed of the Defence, and be prepared to anſwer it. 5 

In Aſſault and Battery, the Defendant gave in Evidence his Str. 79 Weſt- 
Marriage with the Plaintiff; to encounter which ſhe proved a for- *** 
mer Marriage to one Meſtbroobe, who was alive at the time of her : 
ſecond Marriage: For the Defendant it was inſiſted, ſhe ought 
not to give Felony in Evidence to ſupport her Action, but Lord 
King admitted it. | 

In an Action by Huſband and Wife, for a Battery on her, per $alk. 119. 
quod the Huſband's Buſineſs remained undone ; on Motion in Ar- 
reſt of Judgment it was holden good, becauſe the Battery itſelf is 
actionable, and the per quod only Aggravation ; and Holt ſaid he str. 1094. 
would not intend the Judge ſuffered that to be given in Evidence, 

If there be a Maim, or if the Wound be apparent though not 1 Raym. 176. 
a Maim, the Court may increaſe the Damages upon View of the Cook and 
Plaintiff, But in order for it, it ſeems neceſſary that the Judge of 
Niſi Prius ſhould indorſe upon the Poſtea, what Maim or Wound 
was proved ; unleſs the Cauſe were tried before a Judge of the Latch. 223, 
ſame Court where the Motion is made to increaſe the Damages. 


It likewiſe ſeems neceſſary that the Manner of wounding ſhould RE I 
be ſet forth in the Declaration. Stiles 345. "ot 
In Smallpiece and Bockenham, Mic. 27 Car. 2. C. B. upon a 
Motion to increaſe Damages ſuper viſum vulnerts, the Court ſaid, 
it was neceſſary that it ſhould be proved to be the ſame Wound 
for which the Damages were given, and ordered Notice to be gi- 
ven to the Defendant who appeared, and Witneſſes on the one 
part and on the other were examined, and ſeveral of the Jury- 
men, who all ſaid that no Evidence was given to them that any 
Blow was given upon the Eye, or that he had loſt his Eye by the 
Battery, and for this Reaſon the Court would not increaſe the . 
Damages; for new Evidence ought not to be given, for this is a 
Cenſure on the firſt Verdict and a Correction of it, 
In Burton and Baynes, M. 7. G. 2. C. B. upon View of the 1 Baines 106. 
Party, and Examination of the Surgeon ore tenus in open Court, 
and hearing Counſel on both Sides (after a Rule to ſhew Cauſe) 
the Damages were increaſed from 11. 145. to 50. 
It may not be uleleſs here to remark, that by the Jew! Con- 
ſtitution he that hurt his Neighbour was reſponſible on five Ac- 


counts, 


Salk. 423. 


Co. L. 253. 


Coventry v. 
Apſley, Salk. 
420. 


Str. 1095. 
Webb and 


Turner. 


Doyley and 
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counts, 1. For the Damages. 2. For the Pain. 3. For the 
Cure. 4. For the Ceſſation of Work. 5. For the Affront or 
Difgrace. 


It is proper to take Notice, that by the 21 J. I. c. 16. an Ac- 


tion for an Aſſault and Battery muſt be brought within four Years. 


But this muſt be taken Advantage of by pleading, and there- 


fore where the Plaintiff by Miſtake pleaded Non culp. infra ſex 


Annos, upon Demurrer it was holden to be an ill Plea. 


CHAI EV 


Of Falſe Impriſonment. 


VER Y Reſtraint of a Man's Liberty under the Cuſtody of 

another, either in a Gaol, Houſe, Stocks, or in the Street, 
is in Law an Impriſonment ; and whenever it is done without a 
proper Authority, is falſe Impriſonment, for which the Law gives 
an Action; and this is commonly joined to an Aſſault and Bat- 
tery; for every Impriſonment includes a Battery, and every Bat- 
tery an Aſſault, 

The 21 F. 1. limits this Action to four Years; but if an Action 
be brought tor detaining the Plaintiff in Priſon, from to, 
and the Defendant plead (as he may) as to part Not Guilty infrg 
guatuor Annos, the Plaintiff may reply that it was one continued 
Impriſonment ; and ſo ouſt the Defendant of the Benefit of the 
Statute, 

Declaration of Mich, Term, of an Aſſault on the 18th of Oo- 


ber, and an Impriſonment from thence for twenty-five Weeks; 


on Motion in Arreſt of Judgment, the Court held that the Con- 
tinuance being laid under a Scilicet, will not vitiate what is pro- 
perly laid in Time, and that this differs from all the Caſes where 
the Time is athrmatively laid. 

Treſpaſs againſt 7. G. Widow; and pending the Suit ſhe took 


White, Cr. J. Huſband ; after Judgment a Writ was directed to the Sheriff quod 
caferet J. G. ad ſatisfacriendum, upon which the Sheriff took the 
Defendant ; whoſe Huſband, together with her, thereupon brought 
an Action of falſe Impriſonment againſt the Sheriff, who juſſified 
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under the Ca. ſa. the Plaintiff demurred; and per Cur. If an Action 
be brought againſt a Widow, who before Judgment takes an Huſ- 
band, yet if ſhe be found Guilty, the Ca. ſa. ſhall be awarded 
againſt her, and not againſt her Huſband, and Judgment for the 
Defendant. | 
Where an Officer and another join in the ſame Juſtification, if A "oe 
it be not ſufficient for the Officer, neither is it for the other; and GL. S. 
wherever an Officer juſtifies an Impriſonment under a Writ which 1134. 
he ought to return (and all meſne Proceſs ought to be returned) 1 
he muſt ſhew that the Writ was returned; but it is otherwiſe in 9933. 
the Caſe of a ſubordinate Officer, ſuch as a Bailiff, for he is only | 
to execute the Sherift's Warrant. If the Action be brought againſt Briton and 
him who was Plaintiff, he cannot juſtify by Virtue of an Execu- Sole, Salk. 
tion, unleſs he likewiſe ſhew there is a Judgment ; for the Judg- TE” 
ment may be reverſed, and it ought to be at his Peril that he takes 
out Execution afterward ; But it is enough for the Sheriff to ſhew 
a Writ, and if any one come in Aid of the Officer at his Requeſt, 
he may juſtify as the Officer may do, but ſuch Requeſt is traver- 
ſable. | 
The Officer cannot juſtify an Impriſonment for Non-payment 1 Raym. 740. 
of Taxes, under the general printed Warrant which the Collectors 
have, ſigned by two Juſtices ; but he ought to have a ſpecial War- 
rant, 

The Defendant juſtified an Impriſonment for that the Plaintiff Hillyfield v. 
was indebted to him in a Debt of 20 J. and he took out a Latitat e 2; 
againſt him directed to the Sheriff, Sc. which is the ſame Impri- 2. C. B. 
ſonment, &c. The Plaintiff in his Replication traverſed that he 
owed him ſo much Money; aftet Verdict for the Plaintiff it was 
moved in Arreſt of Judgment, that the Debt being but Induce- 
ment to the Juſtification was not traverſeable, and a Repleader 
was awarded. | | 

Note, that by 21 Jac. 1. c. 12. Juſtices of the Peace, Mayors, 
Bailiffs, Church Wardens, and Overſeers of the Poor, Conſtables, 
and other Peace Officers, may plead the general Iflue, and give 
the ſpecial Matter in Evidence. It likewiſe enacts, that any Ac- 
tion brought againſt them, ſhall be laid in the proper County; 
and if upon the general Iſſue pleaded, the Fact ſhall appear to be 
2 in another County, the Jury ſhall find the Defendant Not 

uilty. 

Note likewiſe, that by 24 G. 2. c. 44. no Writ ſhall be ſued out 
againſt a Juſtice for what he ſhall do in the Execution of his Office, 
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till Notice in Writing of ſuch intended Writ ſhall have been deli- 
vered to him, or left at the uſual Place of his Abode, a Month 
before, and the Juſtice may tender Amends, and in Caſe the fame 
is not accepted, plead ſuch Tender in Bar to the Action, together 


| by with the Plea of Not Guilty, and any other Plea with Leave of the 
a | Court; and if upon Iſſue joined thereon the Jury ſhall find the 
1 Amends ſo tendered to have been ſufficient, then they ſhall give 


15 a Verdict for the Defendant. It likewiſe enacts, that no Action 


ſhall be brought againſt any Conſtable or other Officer, or any 
other Perſon acting by his Order, for any Thing done in Obedi- 
ence toa Juſtice's Warrant, until Demand made of the Peruſal and 
Copy of ſuch Warrant; and the ſame has been refuſed for the 
ſpace of fix Days; and in Caſe the Warrant be ſhewed and a Copy 
taken, and afterwards an Action be brought againſt the Conſta- 
ble, without making the Juſtice- a Defendant, the Jury (hall on 


[ producing the Warrant find a Verdict for the Defendant, notwith- 


ſtanding any Defect of Juriſdiction in the Juſtice ; and if ſuch 


q | Action be brought jointly againſt the Juſtice and him, upon pro- 


| ducing the Warrant, the Jury ſhall find for him; and if they find 


againſt the Juſtice, the Plaintiff ſhall recover the Coſts he is to pay 
to ſuch Defendant, with a Proviſo that if the Judge certify that 
the Injury was wilfully and maliciouſly committed, the Plaintiff 
ſhall be entitled to double Coſts. And a Proviſo likewiſe, that 
ſuch Action ſhall be commenced within fix Calendar Months 
after the Act committed. 

Pickerſgil v. If a Man be impriſoned by a Juſtice's Warrant on the firſt Day 

Palmer, Ir. of January, and kept in Priſon till the firſt day of February, he 


A 3 ill be in time it he bring his Action within ſix Months after the 
8. P. firſt of February, for the whole Impriſonment is one intire Treſ- 
paſs. | 


Lawrance and The Juſtice having pleaded the Tender of Amends, the Plaintiff 
Cox, Hil. 33 obtained a Rule for the Defendant to bring the Money into Court 
A = B. for the Plaintiff to take the ſame, upon diſcontinuing his Action. 
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C 


Of Injuries ariſing from Negligence or Folly. 


VERY Man ought to take reaſonable Care that he does not 

injure his Neighbour ; therefore where-ever a Man receives 

any Hurt through the Default of another, though the ſame were 

not wilful, yet if it be occaſioned by Negligence or Folly, the 

Law gives him an Action to recover Damages for the Injury ſo 
ſuſtained. 

As in the Caſe mentioned in the third Chapter, where the De- 
fendant, by uncocking his Gun, accidentally wounded the Plain- 
tiff who was ſtanding by to ſee him do it. 

If a Man ride an unruly Horſe in any Place much frequented, 2 Lev. 172. 
(ſuch as Lincolns-Inn-Fields) to break and tame him; if the Horſe Michael v. : 
hurt another, he will be liable to an Action ; and it may be A & ual. 
brought againſt the Maſter as well as the Servant, for it will be 
intended that he ſent the Servant to train the Horſe there; or it 
may be brought againſt the Maſter alone. | 

The Servants of a Carman run over a Boy in the Streets, and i Raym. 739: = 
maimed him by Negligence; an Action was brought againſt the 
Maſter, and the Plaintiff recovered. And note, that in ſuch Str. 1023. 
Caſe the Servant cannot be a Witneſs for his Maſter without a 
Releaſe, becauſe he is anſwerable to him. 

So in the Caſe abovementioned, if one whip my Horſe, 
whereby he runs away with me and runs over a Man, the Man 
may bring an Action againſt ſuch Perſon ; for the whipping my 
Horſe was an Act of Folly, and therefore he ought to be anſwer- 
able for the Conſequence of it. A Fortiori, I might maintain an 1 Mod. 24; 
Action if I received any Hurt from my Horſe's running away, 
becauſe the Conſequence 1s more natural, However it is proper 
in ſuch Caſes to prove that the Injury was ſuch, as would probably 
follow from the Act done; as that many People were aſſembled 
together near the Place, at the time of his whipping the Horſe ; 
or that the Perſon run over, was ſtanding near and within Sight; 
yet as the Defendant is only to anſwer civiliter and not criminaliter, 
it does not ſcem abſolutely neceſſary to give ſuch Proof; though to 
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be ſure ſuch Circumſtances will have Weight in diminiſhing or 
increaſing the Quantum of the Damages, 

So if a Man lay Logs of Wood croſs a Highway ; though a Per- 
ſon may with Care ride ſafely by, yet if by means thereof my 
Horſe ſtumble and fling me, I may bring an Action ; for where- 
ever a Man ſuffers a particular Injury by a Nuſance, he may main- 
tain an Action; but then the Injury muſt be direct (ſuch as be- 
fore mentioned) and not conſequential, as by being delayed in a 
Journey of Importance. 

So if a Surgeon undertake to cure a Perſon, and by his Negli- 
gence and Unſkilfulneſs miſcarry, an Action will lie; but if the 
Perſon undertaking to make the Cure be not a common Surgeon, 
there muſt be an expreſs Promiſe ; becauſe if it were not his Pro- 
feſſion, it was the Folly of the Plaintiff to truſt him, unleſs he 
were deceived by an expreſs Promiſe; and the Law in ſuch Caſe 
will not raiſe a Promiſe. The Defendant may in either Caſe give 
in Evidence that the Plaintiff did not follow his Directions, Cc. 

As I ſhall have Occaſion to ſay more upon this Head in the next 
Book, under the Title of Caſe for Miſbehaviour in an Office, 
Truſt or Duty, and of © Caſe for conſequential Damages,” I 
will only add in this Place, That it is a ſettled Diſtinction, that 
where the immediate Act itſelf occaſions a Prejudice, or is an In- 
Jury to the Plaintiff's Perſon, Houſe, Land, &c, Treſpaſs vi et 
arms will lie: But where the Act itſelf is not an Injury, but a 
Conſequence from that Act is prejudicial to the Plaintiff's Perſon, 
Houſe, Land, &c. Treſpaſs vi et arms will not lie, but the pro- 
per Remedy is an Action on the Caſe. | 


— EET 


CHAPTER VI. 
Of Adultery. 


Am now come to the laſt Thing for which (as a perſonal In- 
jury) an Action will lie, and that is Adultery, And the Ac- 


tion lies in this Caſe for the Injury done to the Huſband, in alie- 


nating his Wife's Affections; deſtroying the Contfort he had from 
ber Company; and raiſing Children for him to ſupport and pro- 
vide for. And as the Injury is great, ſo the Damages given are 
commonly very conſiderable: Lut they are properly increaſed or 

diminiſh— 
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diminiſhed by the particular Circumſtances of each Caſe; the 

Rank and Quality of the Plaintiff ; the Condition of the Defen- 

dant ; his being a Friend, Relation or Dependant of the Plaintiff, 

or being a Man of Subſtance ; Proof of the Plaintiff and his Wife 

having lived comfortably together before her Acquatntance with 

the Defendant ; and her having always born a good Character till 

then; and Proof of a Settlement, or Proviſion for the Children of 

the Marriage, are all proper Circumſtances of Aggravation, On 

the other hand, Proof that the Wife had before eloped with others; 

or that the Huſband had turned her out of Doors, and refuſed to 

maintain her; and that he kept Company with other Women; or 

that he was acquainted with and conſented to the Defendant's Fa- Cibber a4 
miliarity with her, is proper Mitigation of Damages. So the Sloper, per 
Defendant may give in Evidence, that the Wife had a Baſtard ms Don 1. 
before Marriage, but he will not be permitted to give Evidence Marlton at 
of the general Reputation of her being (or having been) a Proſti- Hereford 
tute; for that may be occaſioned by her Familiarity with the De- + "aff J 
fendant ; though perhaps, after having laid a Foundation by prov- Rigby nd 
ing her being acquainted with other Men, ſuch general Evidence $*phenſon, 
may be admitted : But for this Matter of giving CharaQter in 05 Ra 4 
Evidence Vide Poft Lib. 6. 

But in an Action for Crim. Con. with the Plaintiff's Wife; Lord Smith v. 
Mansfield in ſumming up, laid it down as clear Law, that if 23 = 
Woman be ſuffered to live as a Proſtitute, with the Privity of 1 B. = 
her Huſband, and a Man is thereby drawn into Crim. Con. and cor. Lord | 
the Huſhand brings an Action, it will not lie: It is a Damage defend af 
without an Injury. If it is not with the Huſband's Privity, it will Geo. * 
not go to the Action let her be ever ſo profligate, but only to 
the Damages. Pratt. C. J. of K. B. declared himſelf of the ſame 
Opinion in a like Caſe, very near the ſame Time. 

Note, in this Action it is neceſſary for the Plaintiff to prove 
a Marriage in Fact; which may be done either by a Copy of 
the Regiſter, or by the Teſtimony of one who was preſent at the 
Ceremony, | | 

But where the Plaintiff proved Articles between himſelf and Morris ». 
his Wife, purporting to be made after the Marriage, of the Wife's Miller K. B. 
Eſtate, and which were executed by the Plaintiff and his Wife r 
with the Privity of her Relations, and her Uncle was the Truſ- 
tee in the Settlement; that ſhe always went by the Name of his 
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Wife, and was ſo conſidered by the Relations on both Sides; and 
likewiſe proved Cohabitation, this was holden not to be ſufficient. 


Ibid, So where the Defendant was ſurprized at a Lodging with the 
Plaintiff's Wife, and on being aſked where Major Morris's Wife 


was, he anſwered “ in the next Room” ; this was holden not to 

be ſufficient, for it is only a Confeſſion of the Reputation, and 

that ſhe went by the Name of the Defendant's Wife, and not a 
Confeſſion of the Fact of the Marriage. 

It has been doubted whether the Ceremony muſt not be per- 

Woolton «ns formed according to the Rites of the Church; but as this is an 

Scott, per Action againſt a wrong doer, ard nota Claim of Right, it ſeems 

Denniſon J. ſufficient to prove the Marriage according to any Form of Re— 


t Thetford, ,. . . 
1-53, where ligion, as in the Caſe of Anabaptiſts, Quakers or Jews. 


Plaintiff was 
an Anabaptiſt, and recovered 5001. 


Bios and The confeſſion of the Wife will be no Evidence againſt the 
Morley, G. Defendant ; but a Diſcourſe between her and the Defendant may 
Hall 1739. 
read as Evidence againſt him, but her Letters to him will be no 
Evidence for him. 


Cook and As the Giſt of the Action is the criminal Converſation, and not 
Sayer, Mic. the Aſſault, the proper Plea under the Statute of Limitation is Not 


32 G. 2. K. B. 


Guilty within Years, 


Th BOOK 


be proved. So Letters written to her by the Defendant may be 
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For what Injuries affecting a Man's 
perſonal Property, an Action may 
be brought. 


EFD 


AVING in the laſt Book taken Notice of the ſeveral Injuries 
affecting a Man's Perſon for which an Action may be 
brought, I ſhall now conſider in what caſe an Action will lie for 
Injuries affecting his Property; and they divide themſelves into 


two Sorts. 


I, Such as affect his perſonal Property, 
2, Such as affect his real Property. 


The Actions that may be brought for Injuries affecting his per- 
ſonal Property, are, 


1. Deceit. 

2, Trover. 

3. Detinue. 

4. Replevin. 

5. Reſcous. 

6. Treſpaſs. 

7. Caſe for Miſbehaviour in an office, Truſt 
or duty, | 

8, Caſe for conſequential Damages, 


C HAP. 
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t. 
Of Deceit. 


2 Danv. 543, ECEIT properly lies where one Man does any Thing in 
4+ 5+ the Name of another, by which the other is damaged and 
deceived ; as if one without my Knowledge purchaſe a Quare Im- 
pedit in my Name, returnable in Banco, and after cauſe it to be 
abated, or me to be nonſuited. So if one forge a Statute Merch. 
ant in my Name, and thereupon a Capras is ſued out, upon which 
I am taken, I may have a Writ of Deceit againſt him that forged 
it, and him that ſued the Capias. But this Writ lies chiefly upon 
Recoveries obtained by Covin and Deceit: And in ſuch Caſes 
where the Recovery is of Land, it is brought to reſtore the Part 
to the Lands and Profits: And in other Caſes ſuch as Debt, Ge. 
to give him Damages: but what I intend to take Notice of in the 
preſent Chapter are Actions upon the Caſe in the Nature of a Writ 
of Deceit, which lie where-ever a Perſon has by a falſe Affitma- 
tion, or otherwiſe, impoſed upon another to his Damage, who 
Aleyn 91. has placed a reaſonable Confidence in him; as if a Man in Poſleſ. 
fion of a Horſe, or a Lottery Ticket, fell it to another for his 
Medina and own, for Poſſeſſion of a perſonal Chattle is a Colour of Title; and 
Stought®, therefore it was but a reaſonable Confidence, which the Buyer 
Salk. 210. , . , . WE, 
\ Raym. 393. Placed in him, when he affirmed it to be his own, But it is in- 
3 cumbent on the Plaintiff in ſuch Caſe to prove the Defendant 
knew it not to be his own at the Time of the Sale (for the Decla- 
$1 2:0, kation muſt be that he did it fraudulently, or knowing it not to be 
his own.) For if the Defendant had a reaſonable Ground to be- 
lieve it to be his Property (as if he bought it bond fide) no Action 
will lie againſt him; but the Defendant cannot plead ſuch Mat- 
ter, but muſt give it in Evidence. ; 
; Danv, 176. So if the Vendor affirm that the Goods are the Goods of a 
pl. 7. Stranger, his Friend, and that he had an Authority from him to 
ſell them, Whereas in truth they are the Goods of another, and 
he had no ſuch Authority, an Action will lie againſt him ; and 
in ſuch Caſe it will be ſufficient for the Buyer to prove them the 
Goods of another, without proving that the Defendant knew them 
to be ſo (for it need not be averred in the Declaration) for the 


Deceit 


Aleyn 91. 
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Deceit is in his falſely affirming he had an Authority to ſell them: 
The Plaintiff muſt therefore prove that he had no ſuch Authority; 
and doubtleſs proving them to be the Goods of another would be 
Evidence prima facie that he had no Authority, and ſufficient to 
put him upon proving that he had. 

If the Seller were out of Poſſeſſion of the perſonal Chattel at the gat. 210. 
Time of the Sale, no Action will lie againſt him though it be not 
his own, without an expreſs Warranty, for then there was Room 
to queſtion his Title, 

If the Seller aftirm the Rent of a Houſe to be more than it gimey and 
really is, whereby the Purchaſer is induced to give more than it is Selby. 
worth, an Action will lie for the Deceit; for the Value of the .. 
Rent is Matter which lies in the private Knowledge of the Land- Sid 146. 
lord and Tenant, and muſt be the ſame to all. But if the Seller 
had only affirmed, that F. S. would have given ſo much for it, 
whereas 7 S. had never offered fo to do, no Action would lie, 
for ſuch Affirmation could not deceive him in the Vaſue; ſo if hey, 20. 
had only affirmed it was worth ſo much, for the Purchaſer might 
inform himſelf of the Value. And ſo it is in all Caſes, where 
the Purchaſer may cafily diſcover the true Value, or where the... . 
Thing may be of more Value to one Man than to another; as De” 
Jewels, Pictures, &c. 

In Chandler v. Lopus, which was Caſe, Whereas the Defen- 
dant having Skill in Jewels, had a Stone which he affirmed to be Cr. J. 41. 
a Bezar Stone, and ſold it as ſuch to the Plaintiff: Judgment was 
arreſted, becauſe the Declaration did not aver, that the Defen- 
dant knew it not to be a Bezar Stone, or that he warranted it te 
be one. 

But if a Merchant ſell one Kind of Silk for another, whereby 
the Purchaſer is impoſed upon in the Value, he may bring his, _, 
Action; and though it appear upon Evidence that there was no chats, Salk. 
actual Deceit in the Merchant, but that it was in the Factor be- 289. 
yond Sea; yet it will be ſufficient to charge the Defendant ; for he 
hall be anſwerable for the Deceit of his Factor civiliter, though 
not criminaliter; for ſince Somebody mutt be a Loſer, it is more 
reaſonable that he that pats te Truſt and Confidence in the De— 
ceiver ſhould be the Loſer, than the Stranger. 

If the Vendor affirm a Horſe to be ſound Wind and Limb; 
whereupon the Purchaſer fidem adhibens gives ſo much; if the gütterfeld 714 
Horſe be blind, an Action will lie; but it ſeems to be good Evi- Burroughs, 


dence bak. 21. 


31 


o 


94 HA Nr r 
Nee 
. — * 4 


| i; 3 2 An Introduction 20 the Law 3 
4 dence in ſuch Caſe on the Part of the Defendant, that the Defect 7 
IL 08 is viſible, for then it cannot be reaſonably intended that the Affir- 4 
UN mation extended to it. And note that, if the firſt Contract with 4 
1 Warranty be broken off, the Warranty will not extend to a ſub- 
1197 ſequent Sale. 
1 Skia. 119. It has been ſaid that if a married Man pretend to be ſingle, and 4 
1 marry J. S. ſhe may bring an Action to recover Damages for the 3 
1 i Lev. 247. Injury done her by his Deceit; but ſuch an Action will not lie A 
f | for a Man who is impoſed upon by a married Woman, becauſe the 
if 4 Converſation and Contract of the Wife will not bind the Huſ- 
1 Proftor ea? band. And it may be doubted in the other Caſe, being Felony 
I Bury, Hill, by 1 Jac. as it is a general Rule, that where a Treſpaſs is by 
Wl al 770-2. Statute turned into Felony, the Treſpaſs is merged ; though in 
| f = the Caſe of Garferd v. Ricbardſen, Tr. 36 Car. 2. the Court of 
i K. B. upon a Motion in Arreſt of Judgment in ſuch an Action 
| brought by a Woman yave Judgment for the Plaintiff, holding 
i the Action to be maintainable, c 
1 4 
CRT” SYS Rh 
Of Trover. 
Mt ROVER is a ſpecial Action on the Caſe, which one Man | 
100 | may have againſt another, who hath in IR Poſſeſſion any 3 
1 of his goods by delivery, finding or otherwiſe, and ſells or makes 1 
ol uſe of them without his Conſent, or refuſes to deliver them on 
Ill Demand ; and it is for Recovery of Damages to the Value of the 
'l Gocds; and therefore the Declaration ought to contain convenient 
mM Certainty. in the Deſcription of the Things, ſo that the Jury $ 
WIN Salle, 654, may know what is meant thereby; but it need not contain ſo 2 
10 much Certainty as an Action of Detinue, becauſe that 1s for the 3 
100 Recovery of the Things themſelves, and therefore Trover for 20 2 
ld Str. 827, Ounces of Cloves and Mace has been holden good. So for a A 
fi Parcel of Diamonds. | 38 
| 1 Hartop at If a Gentleman lodge Jewels ſcaled up in a Bag with a Banker 1 
Wh Here, E * for ſafe Cuſtody only, and the Banker break open the Bag, and 2 
a: i * 4 pawn 2 
fl! 
if 
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pawn the Jewels to another, the Gentleman may bring Trover 
aga'nſt the Pawnee, for he ſhall not be anſwerable for the Deceit 
of the Banker, as he gave him no Power to do that Act in which 
the Deceit lies; and therefore it differs greatly from the Caſe, ta- 
ken Notice of in the laſt Chapter, of the Metchant anſwering for 
the Deceit of the Factor, 

The Converſion is the-Giſt of the Action, and the Manner in i Danv. 24. 
which the Goods came to the Hands of the Defendant is only 
Inducement : And therefore the Plaintiff may declare upon a De- 
venerunt ad Manus generally, or ſpecially per inventionem, (though 
the Defendant came to the goods by Delivery,) or that the De- 
fendant fraudulently at Cards won Money of the Plaintiff from the 
Wife of the Plaintiff; and this being but Inducement, need not 
be proved ; but it is ſufficient to prove Property in himſelf, Poſ- 
ſeſſion to have been in the Defendant, and a Converſion by him. 

In the Declaration the Converſion was laid to be on a Day be- Cr. J. 428, 
fore the Trover ; wherefore a Motion was made in arreſt of 
Judgment, but the Declaration was holden to be good, for the 
Poſtea convertit is ſufficient, and the /72, is void. 

As to the Property, a ſpecial one is ſufficient, and therefore this 1 Mod. 31. 
Action may be brought by a Carrier or Bailee; or by a Finder, * 
for that will enable him to keep the Thing againſt all but the 
rightful Owner. | 

A Sheriff who has taken Goods in Execution may bring Tro- 2 $:und, 47. 
ver for them ; if they were taken away before the Sale. 

If an Houſe be blown down and a Stranger take away the Tim- per Powel J. 
ber, the Leſſee for Life may bring Trover; for he has a ſpecial or Midland 
Property to make uſe of the ſame (as if he would rebuild) tho' — Salk. 
the general Property be in the Reverſioner. : 

A Lord who ſeizes an Eray or Wreck, may before the Year Sir William 
and Dry exprired maintain a Trover againſt a Strainger ; for he has Courtney's 
more than a Poſſeſſion, viz. a Poſſeſſion that will turn into n 
Pr Operty. | | Pye and Pley- 


del, Berks 
1750, per Clarke Bar. S. P. 


And Property is ſufficient without Poſſeſſion ; therefore on the Lord Culten's 
Trial of an Ejectment for a Mine it was holden, that a Recovery Caſe at Bar, 
in Trover for a Parcel of Lead dug out of the Mine was no Evi- * 5. 
dence of the Plaintiff's Poſſeſſion. | 


F In 
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Calling ant In Trover for ten Load of Timber, the Caſe was, that the De- 4 
| N. 1 ug . fendant had been Tenant to the Plaintiff, and erected a Barn upon 4 
| at Hereford the Premiſſes, and put it upon Pattens and Blocks of Timber lying Y 
1694 upon the Ground, but not fixed in or to the Ground; and upon 4 
'l Proof that it was uſual in that Country to erect Barns ſo, in order 'Y 
i! | to carry them away at the End of the Term, a Verdict was given 4 
l for the Defendant. But though Lord Chief Juſtice Treby thought 4 
''F proper in this Caſe, to take Advantage of the Cuſtom of the 4 
ll | Country ; yet I apprehend that it would now be determined in IJ 
''F Lord Dudley Favour of the Tenant without any Difficulty ; for of late Years 1 
ill and Lore many Things are allowed to be removed by Tenants, which. 
| 178 would not have been permitted formerly. As Marble Chimnies, L 
1 | 2 Sc. ſo more ſtrongly in Things relative to Trade, as brewing 
1 Veſſels, Coppers, Fire Engines, Cyder Mills, &c. The general 
1 Rule of Law is, that whatever is fixed to the Freehold becomes 
| 58 Part of it, and cannot be moved ; but many Exceptions have been 
il admitted of late to this general Rule, as between Landlord and: -þ 
mi"! Tenant, or between Tenant for Life, or Tail, and the Reverſioner: : 
Mt. But the Rule ſtill holds as between Heir and Executor. 
17 >Lev, 10% If there be Trover before the Marriage of the Plaintiff, and a 
10 Converſion after, the Baron and Feme may join; for though the 
Converfion is the Cauſe of Action, and therefore the Huſband | 
[ may ſue alone, yet the Inception of the Cauſe of Action vas in: 3 
the Wife by the Trover.. 1 
2 Salk. 126. If a Bank Bill, payable to 4. or- Bearer, be found by a Stranger, 
1 who transfers it to B. A. may maintain Trover againſt the Stran- 
1 ger, but not againſt B. becauſe the Courſe of Trade creates a Pro- „ 
1 perty in him: But as to the Stranger who had no Title, the Pro- 4 
= #81 Salk. 284. Perty is ſtill conſidered to remain in A. But if the Plaintiff had 
1 given Lottery Tickets to a Goldſmith to receive Money for them, 
4; and the Goldſmi:h having likewiſe received Tickets of the Defen- 
1 dant, and given him a Note to pay him ſo many Tickets, after- 
| wards had delivered upon his Note the Plaintiff's Tickets to the Y 
WW | Defendant, this would not change the Property. Y 
Wh Salk, 290. One Jointenant or Tenant in Common, or Parcener, cannot A 
0 bring Trover againſt his Companion for a Thing ſtill in bis Poſ- 1 
| ſeſſion, becauſe the Poſſeſſion of one is the Poſſeſſion of both; if 3 
103 Co. L. 200. he do, it is good Evidence upon Not Guilty. But if one Tenant = 
Whit Barnardiſtone in common deſtroy the Thing in common, the other may bring A 
$1 v. Chapman Trover; and therefore where one Tenant in common of a Ship I 
Wi ae . | took DS 
„ 1 1 G. 3 
1 | 
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took it away, and ſent it to the West. Indies, where it was loſt in 
a Storm, Lord King left it to the Jury, Whether this were not a 
Deſtruction by the Defendant ; who found it ſo accordingly. But 0 
if one Jointenant, Gc. bring Trover againſt a Stranger, the De- Salk. * 
ſendant may p' ead it in Abatement, but cannot give it in Evidence. * 
But in ſuch Caſe the Plaintiff ſhall recover only the Value of his 2 Lev. 113. 
Share; 19241 25: 11041 88 ä 901 I! 
= If a Leaſe be made to A. and B. and the Indenture of Leaſe be, Leon 220. 
3 delivered to B. who dies, by which the whole ſurvives to A. he | 
5 may bring Trover for the Indenture, for the Poſſeſſion of B. was 
his Poſſeſſion. | 1 
But though one Tenant in common cannot bring Trover againſt Apud Exon, 
his Companion, yet that is only where the Law confiders the Poſ- 3 J. 
ſeſſion of one to be the Poſſeſſion of both; and therefore if A. be Wen a bet. 
Tenant in Fee of one fourth Part of an Eſtate, and B. Tenant in more. 
common with him of the other three Parts, for a Term of Years * Str. 4. 
without Impeachment of Waſte; if A. cut down any Trees and 
B. take them away, A. may maintain Trover : For though B. 
being diſpuniſhable of Waſte might cut down what Trees he 
would ; yet Trees having an inheritable Property, and he having 
no Intereſt in the Inheritance, cannot take them when felled by 
him who has the Inheritance; and conſequently his Poſſeſſion 
being tortious, cannot be ſaid to be the Poſſeſſion of the other. 
If a Son, having a general Authority to receive and pay Money galk. 289. 
for his Father, receive Money due on a Bill to his Father, and give 
* a Receipt for it, as Money had to his Father's Uſe, and after give 
; it away, the Father may bring Trover, againſt the Donee ; for 
= his Son's Receipt is a good Diſcharge of the Debt, and therefore 
= | his Poſſeſſion is the Poſſeſſion of the Father; the Son being as to 
WM this purpoſe his Servant; and the Son may in this Caſe be a Wit- 
neſs (to prove the Delivery to the Defendant) his Evidence being 
corroborated by other Circumſtances, | 8 
If A. be indebted to C. and B. to A. and it is agreed between | pur. 68. 
them, that B. ſhall deliver Goods to C. in Satisfaction of 4's 
9 Debt; if B. convert them to his own Uſe, C. may maintain Tro- 
= ver againſt him though he never had Poſſeſſion, for by the Agree- 
= ment the Right was in him, and the Converſion a Wrong to him 
1 But if A. order a Tradeſman to ſend him Goods by a Hoyman, Colfon v. 
and the Tradeſman ſend the Goods by a Porter to the Houſe where bellen, Tr. 


: : 1 An. per 
the Hoyman reſides when in Town, and the Porter not finding Holt 40. 
F 2 him, Hall. Salk. 


MSS, 
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him, leave the Goods with the Landlord, A. cannot have Trover 
againſt the Landlord, for the Property never veſted.in him, but re- 


+ zog. mained in the Tradeſman ; but if the Perſon to whom the Goods 


< 1k 18. 8. P. had been delivered had been a Servant to the Hoyman and Intruſ- 4 
ted by him to receive the Goods, A. might maintain Trover; ſor C 
by ſuch Delivery the Property would have veſted in him; and 4 
therefore in ſuch Caſe the Tradeſman could not bring Trover 
Quoted and againſt the Hoyman : But if A. had not directed the Tradeſman 


oe hs deliver the Gooods to that particular Hoy man, in ſuch Caſe the 
Salk Viss. Property would not have been in A. till he had actually received 
the Goods; and therefore the Tradeſman might bring Trover for 
3 P. W. 186, them againſt the Hoyman. Yet it has been holden, that if a 
Tradeſman in London ſend Goods by Order, to a Tradeſman in the 
Country, by a Carrier not named or appointed by the Country 
Trader ; if the Carrier embezil the Goods, the Country Trader 
1 ”. muſt ſtand to the Loſs. So if A. order the Goods to be tranſmitted 4 
Hebe, Per to him by a particular Carrier, though upon Condition to return L 
]. Surry them again if he diſlike them; yet upon Delivery to the Carrier 
* the Property is veſted in A. and he will be bound to pay the Price 
to the Tradeſman; and conſequently the Tradeſman cannot bring 
Trover againſt the Carrier; though perhaps if it were to come out 
in Evidence, that the Carrier had kept the Goods in Town, in 
Satisfaction of a Debt due from A. to him (and that without the 
Conſent of A. who was ſoon after to run off) the Court would 
leave it to the Jury, and not let the Carrier take Advantage of 
ſuch tortious Act; for in ſuch Caſe there is Reaſon to preſume the 
Carrier did not accept the Goods for A. never having had any In- 
tention to deliver them to him; and if ſo, the Property will not 
have veſted in A. and conſequently muſt remain in the Tradeſman, IJ 
Atkins ad who may therefore bring the Action. The Defendant 7th Apr. 5 
9 ſent Goods to A. who in May following finding himſelf in bad 
17 CTCircumſtances, redelivered the Goods to a Friend of the Defen- 
dant's and ſent him Notice; but before the Defendant could ſig- 3 
nify his Conſent to take back the Goods A. became a Bankrupt, 1 
and in an Action of Trover by the Aſſignee, the Court held, there 
being a precedent Conſideration, viz. the Debt, A. could not A 
countermand the Delivery, but the Property reveſted in the De- 1 
fendant till Diſagreement, and the Contract did not ſtand open till 
Agreement. | 


Li But 


F; "00 
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9 But where a Bankrupt on th Nev. indorſed and ſent a Pro- Biderſon & 
1 miſory Note for 600 /. by the Poſt to the Defendant, to whom . 
1 he was indebted to a larger Amount, and the Letter was carried & another v. 
= | to the Poſt-Office that Morning ; but by the Courſe of the Poſt An B. 
7 it could not go away ill the next Day, and the Defendant could not MOT 

—_ receive it till the 1oth, at which Time he did receive it; and 
= an Act of Bankruptcy was committed on the 8th, and it was. 

9 found by the jury that the Note was Indorfed and ſent in Con- 

"mm templation of an Act of Bankruptcy : The Court held this to be a 

—<E fraudulent Preference of the Defendant to the Credit: rs of the 
= | Bankrupt ; and as the Note was not found to have been indorſed 

in Payment of any particular Debt, and it might be in Truſt for the 
Bankrupt, and no Aſſent was given by the Defendant, before the 

Act of Bankruptcy was committed: the Aſſignees were intitled 

to recover it for the Defendant. But it was there ſaid, that if a 

Man ſend Bills of Exchange, or conſign a Cargo to another who 

has before paid the Value for them, the ſending them to the 

Carrier will be ſufficient to prevent the Aſſignees from recovering 

the Goods or Bills back, in Caſe of an intervening Act of Bank- 

ruptcy ; tho' the Perſon to whom they were ſent, did not know 

of their being ſent at that Time. 
If a Man deliver Corn to his Servant to ſell, who does ſo accord- yy, 12. 
ingly, and converts the Money to his own Uſe, the Maſter may Cr. E. 746. 
bring Trover againſt him for the Money ; for though it has for- 3 5 23. 
merly been a Doubt, yet it ſeems now to be agreed, that Trover Str. 2 
will lie for Money, becauſe Damages only are to be recovered. 
In Trover for a Debenture, the Plaintiff muſt exadly prove the per By 
Number of the Debenture as laid in the Declaration, and the ex- G Hall 8 
act Sum to a Farthing, or he will be nonſuited. But he need not 1707. ; 
ſet out the Number (any more than the Date of a Bond, for which C. Cr. 262. 
Trover is brought, ) for being out of Poſſeſſion he may not know 

W Number, and if he ſhould miſtake, it would be a Failure of 

11s Suit, 

In order to prove Property, where the Action is beought by an Cart, 453. 
Aſſignee under a Commiſſion of Bankruptcy (who may declare, 
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if he will, at de bonis ſuis propriis) it is neceſſary to prove, 1. The Ruſh and Ba- 

Bankrupt a Trader within the Statute. 2. The Act of Bankruptcy. 8 MV 

3. That the Commiſſion was regularly granted. 4. The Aſſign— 85 

ment to the Plaintiff. 5. A Property in the Bankrupt. It will : 
1 be proper therefore to conſider what Evidence is ſufficient to prove 
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theſe ſeveral Things ; and for that Purpoſe I will ſet down the 


Words of the ſeveral Statutes which deſcribe what Perſons may 
be Bankrupts, and what Acts will make them fo. 

By 13 El. c. 7. Any Perſon uſing the Trade of Merchandize, 
'by way of Bargaining, Exchange, Rechange, Bartry, Cheviſance, 
or otherwiſe, in groſs or by retail, or ſeeking his Trade or Living 


by buying and ſelling, that departs the Realm, or begins to kee 


Houſe, or otherwiſe abſent himſelf, or ſuffers himſelt willingly to 
be arreſted for any Debt not due, or ſuffers himſelf to be outlaw- 
ed, to defraud any of his Creditors, ſhall be deemed a Bankrupt ; 
and by 1 Jac. 1. c. 15. or fraudulently procures his Goods to be at- 
tached or ſecreted, or makes any fraudulent Grant of his Land or 
Goods, to the Intent that his Creditors may be defrauded ; and 
by 21 Fac. 1. c. 19. any that uſes the Trade of a Scrivener recei- 
ving other Men's Money into his Truſt and Cuſtody, or any Mer- 
chant who ſhall endeavour to compel his Creditors to take leſs 
than their new Debt, or gain longer Time than was given upon the 
original Contract, or being indebted in 100 /. or more ſhall not pay 
or compound for the ſame within fix Months after due, and the 
Debtor be arreſted ſor the ſame, or within fix Months after an 
Original ſued out and Notice thereof, or being arreſted ſhall lie in 
Priſon two Months or more upon that or any other Arreſt, or be- 
ing arreſted for 100 J. or more of juſt Debts ſhall eſca 
Priſon, or procure his Enlargement by putting in hired Bail. And 


by the ſaid Act 21 Fac. 1 in the Caſes of Arreſt and lying in Pri- 


ſon, or getting forth by hired Bail, he is to be deemed a Bankrupt 
from the the time of his firſt Arreſt. f 
By 14 Car. 2. c. 24. The having Money in the Eaft-India 
Company will not make a Trader; and in the 5 G. 2. c. 30. by 
which Bankers, Brokers, and Factors, are made liable to be Bank- 


rupts, there is a Proviſo that it ſhall not extend to any Farmer, 
(Grazier or Drover. 


Conſtructions on the aforeſaid Statutes. 


A Man cannot be a Bankrupt in reſpect to Debts contracted 


during his Infancy, though the Act of Bankruptcy were com- 
mitted after he was of Age. 


A. being arreſted puts in Bail, afterwards he ſurrenders in Diſ- 
479 charge of his Bail, and is above two Months in Priſon, he is a 


Salk. 109 8. P. Bank- 
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Bankrupt only from the time of his Surrender, not from the time 
of his Arreſt, | | 214888 | 
Where ſham Bail is put in before a Judge, as a Means to get Raby v. Riſe- 
the Defendant turned over to the Priſon of the Court, and he is 0 Roſe — 
accordingly immediately ſurrendered and ſent there, the Impriſon- R. 18 

ment is to be computed from the Arreſt. 10 421 

A Shoemaker may be a Bankrupt, for he lives by buying and Cro. Car 31. 
ſelling Leather; but an Innkeeper as ſuch cannot, for tho' he 3 Lev. zog. 
buy Proviſion, yet he does not properly ſell it, for the Attendance 

of his Servants, Furniture of his Houſe, &c. are to be conſidered. 

So it has been - holden that a Victualler, as ſuch, cannot be a Saunderſonſon 
Bankrupt. * Roles 8. B. 

One who buys Cattle at one Fair, keeps them three or four Nil 2, 
Days on his own Ground, and then drives them to another Fair to Hughes, M. 
ſell, is a Drover within the Meaning of 5 G. 2, aforeſaid. | & % 2. 

In the Caſe of Moodier a Mercer on Ludgate-hill, againſt whom Cited by Sir. 
his going beyond Sea being given in Evidence, it was inſiſted that 1. * in 
ſhewing uo Ani mo it was dene (viz. on Account of having killed Wg 175, 
his wife) it could not be conſtructed an Act of Bankruptcy; but it 12 G. 2. 
appearing his Creditors were thereby in fact prevented from reco- 
vering their Debts, Reeves Ch. Juſt. held it was; but if that Fact 
had not come out, it would have been otherwiſe. 


If A. commit a plain Act of Bankruptcy, as keeping Houſe, 8. K 110. 
Sc. though he after go abroad and be a great Dealer, yet that will ; 
not purge it. But if the Act were doubtful, the going abroad and 
dealing will be an Evidence to explain the Intent of the firſt Act; 
for or if it were not to defraud Creditors, and keep out of the 
Way, it will not be an Act of Bankruptcy. Alſo if aſter a plain 
Act he pay off or compound with all his Creditors, he is become- 
a new Man. 

To conſtitute an Act of Bankruptcy, the Denial of the Party- 
muſt be with an Intent to delay Creditors; therefore being denied 
when ſick in Bed, or engaged in Company, will be no Act of 
Bankruptcy ; and Lee Ch. Juſt. held the ſame, where the Denial Field 224 Bel- 
was by Agreement in order to take out a Commiſſion. But in lamy. H. 15. 
Bramley v. Mundee, at Guildhall 2d June 1756, Mr. Juſtice Fofter a 
held it ſufficient Proof of an Act of Bankruptcy : The Fact proved 
was, that the Party (in Conſequence of an Agreement made at a 
Meeting of the Creditors two Hours before, at which he and the 
Plaintiff both were) was denied to the Plaintiff's Clerk, who 


39 


was 
ſent 
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ſent-to demand Money; tamen Quære, for how can ſuch a Denial 
Jackmar and be ſaid to be with Intent to delay the Creditor ?—Though a * 
my a4” of" with Intent to delay his Creditors order himſelf to be denied, 
per * at unleſs in fact he be denied to a Creditor, it will be no * 
G, Hal. Bankruptcy, therefore it is neceſſary to prove that the Perſon de- 
nied was a Creditor, 
Meylin & al” On the 2 th of November Hall rode out of Town, and ed 
v. Eyles2 in the Evening, before which a Bailiff had been at his Shop to arreſt 
vir. 899 him: The next Morning he ſent for the Bailiff, and told him he 
went out in order to get the Term of the Plaintiff, and now the 
Return of the Writ was out ; if they would take out a new 
Writ he would give Bail, which was done accordingly ; and this 
was held to be an Act of Bankruptcy within 1 Tac. 1. c. 


aa A Man cannot be an Evidence to prove an Act of Bankruptcy 


Gold, H. 8. commited by himſelf ; but his Confeſſion to a third Perſon that he 


S. 2. per had gone out of the Way to avoid being arreſted, is Evidence. 
2 So a Verdict upon an Iſſue directed out of Chancery, to which on! 


Lowfield and one of the Defendants was Party, may be read againſt all the De- 
Bencroft, per 


pong Ay fendants, to prove the time of the Act of Bankruptcy. 

G. Hall 1732. A LED a ; h p 

Croxton avs A Man's giving Money for Notice when a Writ ſhould come 
Hodges, per into the Sheriff's Office again him, is no Proof of an Act of 


Forteſcue ]. 


Hereforg, Pankruptcy, for he may do it to prevent his Credit being blown. 
1 Proof of the Commiſſion ought to be by ſhewing it under Seal, 
and the Petition to the Chancellor on which it was granted, and 
the Debt of the petitioning Creditors, which (by 5 G. 2.) if one, 
muſt amount to 100 /. if two, to 150 0. if three or more, to 200 J. 
It muſt alſo be a legal Debt; therefore the Aſſignee of a Bond 
cannot be a petitioning Creditor ( Miedliccit's Caſe in Chancery E. 
46. 2. Oct. Str. 161.) and it muſt be due at the Time of the 
_—_— Act of Bankruptcy committed, (Tomes and others v. Mytton, H, 


— 2 1 13 G. 1. Oc. Str. 147.) but though of above ſix Vears ſtanding, 
tra. 74 


Crifp and Per it will be good. 


nit, E. 17G, N. B. A joint Creditor may ſue out a ſeparate Commiſſion. 


2. C. B. The Aſſignment is to be proved by producing the Deed, and 


proving the Execution of it by the Commiſſioners. 
Galle. 208, Till Aſſigument the Property is not out of the Bankrupt; but 
the Aſſignment veſts the Froperty in the Aſſignees from the time 
Rum end Ba. Of Bankruptcy; and therefore if a Perſon ſue out Execution againſt 
ker, M. 8 G. a Bankrupt, and the Sheriff ſeize his Goods and ſell them, and 


2. K. B. give the Money to the Perſon ſuing out the Execution, the Aſ- 
ſignees 
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YL ſignees may bring Trover againſt the Sheriff (or the Perſon ſaing Ibid. 

out the Execution, if he can be proved a Party to the Converſion, 

by giving Bond to ſecure the Sheriff, and ſo making it his own 

Act); and there is no Occaſion for an actual Demand, becauſe 

the Property being veſted in the Aſſignees from the time of the 
Bankruptcy, the Execution was tortious. If therefore a Sheriff Cooper a» 
levy Goods on a F Fa. after an Ad of Bankruptcy committed, . ER 
but before a Commiſſion ſued out, he ought not to ſell the Goods 
after the Commiſſion, for if he do, he will make himſelf liable in 

Trover. Where the Caſe appeared to be, that the Defendant took Baily 24 
the Goods by Virtue of a H. Fa. directed to him as Bailiff after an Ys 
A of Bankruptcy, but before a Commiſſion ſued out; on a ſpeciall VF 
Verdict he had Judgment, for being an Officer he was obliged to 

execute the Writ, Note, the ſingle Queſtion referred by the ſpecial 

Verdict was, Whether the taking were lawful, and it was upon 

that the Court determined : A Bailiff, as ſoon as he has taken the 

Goods, is fundus Officit, and therefore if he were juſtified at the 

time of taking, a ſubſequent Commiſſion ought not to affect him. 

A. was arreſted and lay in Gaol for Two Months, in which Coppindale «3 
Time his Goods were taken in Execution on a H. Fa. then a gg al. 
Commiſſion of Bankruptcy iſſued, and A. was declared a Bank- & 3z. _ 
rupt from the firſt Arreſt, Afterwards the Sheriff returned nulla 
Bona ; this is a good Return. The Fi. Fa. was returnable the 
26th June: The Commiſſion iſſued the th July : The Return 
was in fact made the 5th November, and the Court ſaid they 
2 would take it as made, when in fact it was made, and not at the 
1 Day of the Return of the Writ. 

24 Note; the Aſſignee could not bring an Action for Money had ger. 877. 
and received, for that would go in Athrmance of the Sale which 

muſt be defeated to intitle the Aſſignee. But where the Bankrupt Ca. K. B. 
himſelf ſells the Goods, the Aſſignee may either bring Aſumpfit **® 
and affirm the Sale, or Trover and defeat it. i 

A. became a Bankrupt after his Goods extended on a Statute, Cr. Car. 148. 
and before the Liberate; and in Trover by the Aſſignees againſt 
the Defendant, who had got Poſſeſſion by Virtue of the Liberate, 
the Court held the Property was diveſted out of the Bankrupt by 
the Extent, and conſequently that the Goods were not aſſignable. 

And Note: The Act of Bankruptcy is the ſame Thing in the Su. 982. 

Caſe of common Creditors, as the Aſſignment is in the Caſe of the 

King. The King is bound by an actual Aſſignment, becauſe the 
G Pro- 
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Property is then abſolutely transferred to a third Perſon ; but Re- 
lations, which are but Fictions of Law, eannot bind the Crown. 

And Note, that the 19 G. 2. reciting that Perſons frequently 
commit ſecret Acts of Bankruptcy unknown to their Creditors, 
and after appear publickly and carry on their Trade, and that 
permitting ſuch ſecret Acts of Bankruptcy to avoid Payments bona 
fide made, is a Diſcouragement to Trade, enaQts that no Perſon 
who is bona fide a Creditor of any Bankrupt for Goods ſold, or for 
any Bill of Exchange drawn, negotiated or accepted by him, 
ſhall be liable to refund to the Aſſignees any Money, which be- 
fore the ſuing forth the Commiſſion was bona fide, in the uſual 
or ordinary Courſe of Trade and Dealing, received by ſuch Per- 
ſon of ſuch Bankrupt before fuch Time as he ſhall have Notice 
that he is become a Bankrupt, or that he is in inſolvent Circum- 
ſtances. 


As to the Proof of Property; by 21 Jac. 1. c. 19. If any Pur- 


fon becoming a Bankrupt have in his Poſſeſſion, by the Conſent 


of the Owner Goods of. another Man, and ſhall be reputed Owner 
of ſuch Goods, and ſhall take upon him the Sale, Alteration or 
Diſpoſal of them, the Commiſſioners of Bankrupts ſhall have 
Power to fell ſuch Goods for the Benefit of Creditors. 
LURE V. This does not extend to Goods which a Factor has in his Poſ- 
oe" ſeſſion and offers to ſell for another Man: Therefore in Trover for 
P. W. 318. a Parcel of Diamonds againſt the Afﬀignee of Lerz a Bankrupt; 
to whom before his Bankruptcy the Plaintiff had delivered the 
Diamonds to ſell; upon a Caſe made, the Court of K. B. were of 
Opinion that the General Words of the Clauſe ought to be explain- 
ed by the Preamble, and that theſe Jewels being originally the 
Plaintiff's, and the Bankrupt having no more than a bare Autho- 


rity to ſell them for the Plaintiff's Uſe, were not liable to the Bank- 


ruptcy. 
* Mes. But if a Jeweller have in his Poſſeſſion Jewels belonging to A. 
Sins and becoming a Bankrupt offer the Jewels to Sale to 7. S. the 
Aſſignee may diſpoſe of them, and A. cannot have Trover againſt 
the Vendee. | Eg 
n Upon this Clauſe too in the Statute it has been determined, that 


226 2 in if a Trader mortgage his Stock in Trade, and continue in Poſſeſ- 
Canc. ſion and become a Bankrupt, his Aſſignees may diſpoſe of it; but 


if he mortgage or ſell a Choſe in Action (Ex. gr. a Ship at Sea) 


and deliver over the Muniments, it will not be within the Statute. 


Relative to Trials at Niſi Prius. 
If Goods be conſigned to a Factor who ſells them, and be- 
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Scott wv. Sat - 


comes a Bankrupt, the Merchant muſt come in under the Com- * 


miſſion; but if he lay the Money out in other Goods for the Mer- 
chant, the Merchant will have the Goods. So if he ſell the 
Goods for Money at a future Day, the Merchant will be entitled 
to the Money. PS 

And by the 1 Tac. 1. c. 15./. 5. If any Perſon, who ſhall 
afterward become a Bankrupt, ſhall convey his Lands or Chattles, 
or transfer his Debts, except upon the Marriage of any of his 
Children, or ſome valuable Conſideration, the Commiſſioners 


may diſpoſe thereof the ſame as if the Bankrupt had been actually 
ſeiſed or pofleſled. : 


16 G. 2. 


The Bankrupt cannot be Evidence to ſwear Property in himſelf, Ewens and 


or a Debt due to himſelf, without a Releaſe of his Share in the g 


old, per 
ardwicke, 


Surplus and the Dividends, for elſe he is plainly intereſted, but s G. 2. 


he may prove Property in, or a Debt due to another, 

By 5G. 2. c. 30. /. 7. In Caſe any Perſon is ſued for a Debt 
due before he became a Bankrupt, he may plead in general, that 
the Cauſe of Action did accrue before ſuch Time as he became a 
Bankrupt, and may give the ſpecial Matter in Evidence; and the 
Certificate and Allowance ſhall be ſufficient Evidence of the trading 
Bankruptcy Commiſſion, and other Matters precedent to ſuch 
Certificate, and a Verdict ſhall thereupon be given for the Defen- 
dant, unleſs the Plaintiff can prove the Certificate obtained unfair- 


ly and by Fraud, or can make appear any Concealment by the 
Bankrupt to the Value of 10 /. 


Though by that Statute the future Effects of a Bankrupt. after Str. 1207. 


a ſecond Bankruptcy, where he does not pay Fifteen Shillings in 
the Pound, are liable to be ſcized for the Benefit of Creditors, yet 


the Bankrupt has in the mean Time ſuch a Property in them as 
will enable him to ſell them, 


In Trover by a Stranger for Goods taken at Sea, in order to eſta- 4 Taft. 154. 


bliſh a Property in himſelf, the Plaintiff muſt prove two Things, 
1. That the Sovereign of the Plaintiff was, at the Time of the ta- 


king, in Amity with the King of England. 2. That the Defen- 


dant was, at the Time of taking, in Amity with the Sovereign of 


him whoſe Goods were taken; for if he that took them were at 


Enmity with him whoſe Goods were taken, the taking was lawful, - 


and of Conſequence the Property altered. —The Caſe in fourth 
Inſtitute was, England was in Amity with Spain and Helland, 
G 2 | who 
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2 Raym, 752. 


1 Danv. 22. 
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who were at Enmity ; the Hollander took Goods at Sea from the 
Spantards and brought them into England, the baren brought. 
Trover for them as being, in Solo amici. 

Poſſeſſion ought to be proved in the Defendant binſelf, for De- 
livery to a Servant is not fufficient, if the Goods do not come to 
his Hands ; unleſs the Servant be employed by his Maſter to re- 
ceive Goods for him, and they be delivered in the Way of his 
Trade; as if a Pawa be delivered to a Pawnbroker's Servant. 

To determine what Evidence will be ſufficient to prove a Con- 
verſion in the Defendant, it muſt be known how the Goods came 
to his Hands ; for if they came to his Hands by Delivery, Finding, 
or Bailment, an actual Demand and Refuſal ought to be proved; 
but it is not neceſſary to prove an actual Demand, if an actual 
Taking be proved, for the Taking being unlawful is itſelf a Con- 
Carving ſo likewiſe if an actual Converſion be proved, it is not 
neceſſary to prove a Demand. 

A Demand and Refuſal is only Evidence of a Converſien ; and 
therefore, if the Jury find a ſpecial Verdict that there was a Demand. 
and Refuſal, the Court cannot adjudge it a Converſion, 

A Demand and Refulal is no Evidence, where it is apparent 
the Defendant has made no Converſion ; as ſuppoſe the Defendant 
to have cut down the Plaintiff's Trees, and to have left them lying 
in the Plaintiff's Ground; for it is plain he has not converted them, 


if they continue there as before. 


In Trover againſt a Carrier, Denial is no Evidence of a Con- 
verſion, if the Thing appear to be really loit through Negligence 
but if that do not appear, or if the Carrier had it in his Cuſtody 


-when he denied to deliver it, it 1s gaod Evidence of a Converſion. | 


But he may give in Evidence the detaining of the Goods for Car- 
riage; ſo he may give in Evidence that the Goods were ſtolen; for 


then he is guilty of no Converſion, though he will be liable in an 
Action on the Caſe on the Cuſtom. 


2 Show. 161, Sq in Trover for a Horſe in an Innkeeper's Hands, Deoial i is no 


Cr. Car. 271. 


Evidence of a Converſion, unleis the Plaintiff render what the 
Horſe has eaten out, and the Jury is to judge if ſufficient were 
tendered, But-if 4. put a Horſe to Paſture with B. and agree to 
pay him 12 d. per Week as long as he remains at Paſture, and-af- 
terwards ſell him to C. who brings Trover againſt B. he cannot 
give in Evideace the detaining him till he be paid, but is put to 


his 
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his Aion againſt . for this differs from the Caſe of an Innkeeper 


or Taylor, who may retain. | | 
So if a Horſe be diſtrained in order to compel an Appearance in Lenton 2nd 
a hundred Court, after Appearance the Plaintift cannot juſtify de- Cook, 9 G. 2. 
taining the Horſe till paid for his keeping, L 
So if A. purchaſe the Intereſt of a Leaſe for Years, and the Raym. 738. 
Writings are left in the Hands of B. an Attorney to draw an Af- 
ſignment, and he does draw one accordingly, which is executed, 
he cannot afterward refuſe to deliver it to A. till he have paid for 
If, | | 
So where the Defendant paid the Duty at the Cuſtom-1Houſe for g, c.. 
the Plaintiff's Goods ; for he may have an Action for the Money 
ſo laid out. 

Note, no Perſon can in any Caſe retain where there is a ſpecial gemin ang 
Agreement, becauſe then the other Party is perſonally liable. Currant, Tr. 
If Trover be brought againſt a Conſtable for Goods taken by G. 2. 

him, purſuant to a Warrant from a Juſtice or other Perſon, if he 
have a Juriſdiction, though not in that particular Inſtance, (as if preſy 44 
Commiſſioners of the Window Tax fine a Collector for a Neglect Dawkins, 
not within their Power) the Conſtable will not be liable, for he is hy * 
not guilty of a Converſion to his own Uſe; and though the Plain= © * 
tiff is intitled to the Surplus of the Diſtreſs, yet he cannot recover 
it in Trover. So Lord Chief Juſtice Holt held, that if a Sheriff Raym. 740. 
upon an Extent for the King againſt A. ſeize the Goods of B. B. tamen Quzre, 
cannot have Trover, becauſe by the Seizure, the Property veſted | 
in the King. 
If upon an Information of Seizure there be a Verdict for the 

Claimer, he ought to move for a Writ of Delivery; but he cannot 
bring Trover. (Quitam v. Etrick, per Bury, Ch. B. M. 1720.) 

If a Man take my Horſe and ride him, and after deliver him to : Danv. 21. 
me, yet I may have this Action againſt him, for the Riding was 
a Converſion, and the Re-delivery will only go in Mitigation of 
Damages. 

Drawing out Part of a Veſſel, and filling it up with Water is a Str. 576. 

Converſion of all the Liquor. | 

If a Man find my Goods, and upon a Demand anſwer that he , pur 312. 
knows not Whether I am the true Owner, and therefore refuſe ; per Coke Ch. 


this is no Evidence of a Converſion, if he keep them for the true] 
Owner, 


Though 
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Cr E.78. Though it be neceſſary to alledge a Day and Place of Converſion 
Cr. Ca. 262. (or a Requeſt and Refuſal which is tantamount) yet as it is a tran- 
ſitory Action, the Converfion may be laid here and proved in 

Ireland. 
Ce. J 661. If Trover be brought againſt a Baron and Feme, the Declara- 
| tion muſt ſuppoſe that they converted the Goods to the Uſe of the 
Huſband, and it muſt not be laid that ſhe converted them to her 
own Uſe; and many Judgments have been arreſted on that Ac- 
Yelv.166, count; yet as the Converſion is a Tort, it ſhould ſeem as if ſhe 
Smalley an might be charged with it the ſame as with a Treſpaſs: As ſup- 
Kirfoot & Ux' ſuppoſe, ſhe were to take my Sheep and eat them: And in Treſpaſs 


= 18.3. againſt Baron and Feme it may be laid in the Declaration, that the 
tr. 1094. 


Pullen v. Pal Converted the Goods to their own Uſe; for though it had been to 

mer, M. 3 G. the Uſe of the Huſband only, yet after his Death the Wife would 

2 Ti r be charged with the Damages ; however there is a Difference be- 
tween the two Caſes, for in Trover the Converſion i is the Giſt of 
the Action, but not in Treſpaſs. 

Far 99. An Executor left Furniture in the Houſe by the Conſent of the 

* Heir, who uſed them; afterward upon a Demand and Refuſal 

TION brought Trover; the Heir pleaded the Statute of Limitations, and 
per Cur. the Uſer before Demand was no Converſion, and the 


Refuſal (which is the only Evidence of it) being within fix Years, 
the Action is not barred. 
Mires and 


— Trover will not lie againſt a Servant for tak ing Goods by his 
Mod. * Maſter's Commands, and for his Maſters's Uſe; but Treſpaſs 
will.— This Rule muſt not be taken in the full Latitude of the 

Words, for it is certain it will not extend to Caſes where the 
Command is to do an apparent Wrong; and ſo it 1s ſaid by J. 

Scroggs in Mires and Solelay; and perhaps it will not to any Caſe 

where the taking is tortious, for then there is no Occaſion for a 

Demand and Refuſal; but where the Poſſeſſion was lawful, a 

Refuſal by a Servant will not be Evidence of a Converſion in him, 

for it will be Evidence of a Converſion in his Maſter; as is the 

str. 1,3, Caſe of the Pawnbroker in Salk. 441. Tones and Hart. Parker 
813. and Godwin, M. 2 G. 2. is a ſtrong Caſe to ſhew how far one 
Man acting by the Command of another ſhall be anſwerable 

in Trover: That was a Bankrupt left Plate with his Wife, who 

delivered it to a Servant to ſell, the Servant delivered it at the 

Door of Wodward's Shop to the Defendant, who went into 


the Shop and pawned it, and immediately delivered the Mo- 
ney 
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ney to the Servant, who paid it to the Wife, Upon Trover 
brought by the Aſſignee againſt the Defendant, he obtained a 
Verdict; but upon Motion, the Court granted a new Trial, as 
being a Converſion in the Defendant ; and upon a ſecond Trial 
the Plaintiff had a Verdict. Note; the Defendant pawned it in 
his own Name, and gave his own Note for the Money, 

If the Plaintiff prove the Goods to have been in his Poſſeſſion, Blackham's 
it is prima facie Evidence of Property, but the Defendant — ond 
prove them the Goods of J. S. who died inteſtate, and that Let- 
ters of Adminiſtration have been granted to him ; but ſuch Evi- 
dence will not be concluſive againſt the Plaintiff, for he may ſhew: 
that he was married to J. S. and ſo entitled. x 

So it would be ſufficient if the Deſendant could prove that the su. 1078. 
Plaintiff had before recovered in an Action of. Trover againſt J. S. 
for the ſame Goods, for ſuch Recovery veſts the Property in J. S. 
and the Plaintiff has Damages in lieu thereof, and thereſore in a 
ſecond Action he cannot ſay the Goods are his. | 

Where Trover is brought by a rightful Executor or Adminiſtra- Carch. 164: 
tor againſt an Executor de. ſon tort, he cannot plead Payment of 
Debts, &c. to the. Value, Cc. or that he hath given the Goods; 

Sc. in Satisfaction of Debts,. but upon the general Iſſue, ſuch 

Payments ſhall be recouped in Damages; and if they amount to 

the full Value, the Plaintiff (hall be nonſuited: But he ſhall not Ca. K. B. 
give in Evidence a Retainer for a Debt of his own and if the n 1. 
Action be Treſpaſs inſtzad of Trover, Payment of Debts to the Ca K. 8. 
Value will only go in Mitigation of Damages: And perhaps in 441. 
Trover by a rightful Adminiſtrator againſt an Executor de ſon tort, — 5 
he could not give in Evidence Payment of Debts to the Value for coram Parker, - 
ſuch Goods, as were ſtill in his Cuſtody, but only for ſuch as he — B. at 
had ſold. ro 

If an. Adminiſtrator bring Trover on his own Poſſeſſion, the Salk. 285. 
Defendant may upon the general Iſſue give in Evidence a Will 
and Executor; but if the Action be brought on the Peſſeſſion of 
the Inte/late, the Defendant mult plead it in Abatement, and can- 
not give it in Evidence on Not Guilty. , 

Mr. Danvers ſays there is no Plea in Trover, but a Releaſe and 1 Danv. 25. 
Not Guilty ; for every Plea in Juſtification is tantamount, . and 
Lord Ch. Juſt. Holt, in the Caſe of Hartford and Jones, Salk. 

654, ſays, he never knew but one Plea that was good, and refers 
to a Caſe in Yelverton 198, where in Trover for two Butts of 


Wine, 
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Wine, the Defendant pleaded that he tot them for Priſage for 
V. 1 the King, and there is another ſpecial P\-: in 2 Bz//trod 289, that 
har force Was holden good, vis, That the Defendont kept a common Inn, 
of a Cultom and that a Stranger brought 'the;Plaintiff's Horte there; and that 
holden good. not being paid for bis Meat, he detained the Horſe there but for 
the Reaſon given by Lord Ch. . Holt in the Caſe of Hartford 
and Jones, ſetting aſide a ſpecial Plea (chat the Goods were 
caſt away, and that he ſaved them, and detained them till he was _ 
paid for his Pains) v/z. That if a Detainer be lawful, it does not 
confeſs a Converſion (which is certainly Law) that Plea ought 
not to have been allowed. And in Wingfield v. Stratford, H. 
25 G. 2. K. B. it was holden by the whole Court, that there could 
be no foecial Plea in Trover, but a Releaſe. But as the Defen- 
dant cannot plead the ſpecial Matter, he may give it in Evidence 
Dow and on the general Iſſue; and therefore in Trover for a Gun, the De- 
28 fendant may give in Evidence, that he was Gamekeeper of the 
: Manor of B. and took the Gn by the 22:& 23 Car. 2. though 
the Act do not authorize the pleading the general Iſſue; and there- 
Yelv.67. fore it would be other wiſe in Treſpaſs for taking it. Vet where in 
Trover for Goods, the Defendant pleaded that the Plaintiff had 
brought the like Action againſt J. S. for the ſame Goods, and had 
recovered, and had Execution; upon Demurrer the Plea was hol- 
den to be good; and it was ſaid, that where the Demand and Re- 
covery is of a Thing certain, as where two are bound in 100 /. 
Bond jointly and ſeverally, there Recovery and Execution againſt 
one is not a Bar againſt the other; for Execution is no Satisfaction 
for the 100 J. demanded: But where the Demand and Recovery 
is of a Thing incertain, as where Treſpaſs is done by two which 
reſts only in Damages: If the Plaintiff recover againſt one, that 
Judgment is a ſufficient Bar againſt the other; for tr anſit in rem 
judicatam ; the Property of the Goods is changed, ſo as he may 

not ſeize them agatn, 
Salk. 597. Note ; in-general Caſes it is not allowed to > bring the Thing i in- 
Str. 142. to Court for which the Action is brought; yet I have known it 
under particular Circumſtances, where the Court would diſcoun- 
Everard ond tznance the Action: And it appears from Mr. Barnes's Notes, 


hbury, 
LE ww that in the Common Pleas it has been often done. 


2. K. B. The Rule ſeems to be, that Bona peritura and cumbrous Goods 
2 ſhall not be permitted to be brought into Court; but in other 
» 


1762. | I Caſes 
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Caſes they may, upon an Afiidavit; that they are in the ſame Pli gi 


and Condition as when taken. 
_ , Where Goods are cumbrous, the Court will g it a Rule to Cook v. Hol- 
ſhew Cauſe, why on the Delivery of the Goods to the Plaintiff, gate C. B. Tr. 


and paying Coſts, Fro l not be ſtaid. | Hig —_— 
7 G. 3. 


CHAPTER III. 


of 3333 


ETINUE lies for the Recovery of Goods in Specie, and alſo 
for Damages for the Detainer, and it lies againſt a Perſon 
who has them either by Delivery or Finding: But as in this Ac- 
tion the Defendant may wage his Law, Trover is the Action in 
more common Uſe. 

I have already taken Notice, that the Declaration in this Addon 
muſt contain more Certainty than is neceſſary in Trover; in moſt 
other Reſpects it agrees with that Action. it may be brought err 
one having a ſpecial Property; ſo by one having a Property with- * av. 520. 
out Poſſeſſion. It will lie for a Piece of Gold, Value twenty-one 
Shillings ; for that is a Demand of a Thing certain: But it will str. 142. 
not lie for Money out of a Bag, though in that Caſe Trover will, 
becauſe in that Action Damages only are to be, recovered. 

And it has been ſaid, that it would not lie for Hawks, Hounds, Br. Detinue 
Apes or Popinjays, or ſuch like Things which are feræ nature, ++ 
though made tame; yet Treſpaſs will he in ſuch Caſe, becauſe in 
that the Plaintiff recovers only Damages for the taking, and not 
the Things themſelves. 

If a Man detain the Goods of a Feme. Covert, which came to 
his Hands before tbe Marriage, the Huſband can only bring Deti- 
nue, becauſe the Law transfers the Property to him, and the De- 
tainer is the Cauſe of Action. But in ſuch Caſe the Wife might: Lev. 101. 
join in an Action of Trover, becauſe the Inception of the Cauſe of 
Action was in her by the Trover. 

If A. deliver Goods to B. to deliver to C. C. may bring Detinue i R. A. 606, 
* B. for the Property is 1 in him by the Delivery to | 

his 
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his Uſe, 80 if a Man deliver Goods to B. and after grant them 
to C. the Grantee may have Detinue, but not the Grantor. 

»R. A. 6% If the Bailee of a Thing burn it, his Executor thall not he 
charged in Detinne, becauſe he ſhall not be charged without a 

Poſſeſſion in himſelf ; for the Actien dies with the Perſon. . 

Cr. El. 867, Where a Man comes to a Shop to buy Goods, and they agree 
upon a Price, and a Day of Payment, and the Buyer takes them 
away, Detinue will not lie ; becauſe the Property was changed by 
a lawful Bargain; but if they agree for preſent Money, and the 
Buyer take the Goods away without Payment, Detinue lies, be- 

Ca. K B. Cauſe the Property is not altered. So if a Man fell Goods on Pay- 

345" ment of Money on a Day to come, and the Money be paid, and 
the Goods not delivered ; Detinue lies, becauſe the Property is in 


Salk. 113. the Buyer, but Earneſt does not alter the Property, but only binds | 


the Bargain; and therefore if no other Time for Payment be ap- 

pointed, the Money muſt be paid on fetching away the Goods; 

the Earneſt gives the Party a Right to demand; but a bare De- 

Ibid, mand without Payment is void. After Earneſt the Vendor can- 
not ſell the Goods to another, without a Default in the Vendee ; 

and therefore if the Vendee do not come and pay and take the 
Goods, the Vendor ought to requeſt him; and then, if he do not 
in convenient Time, the Agreement is diſſolved, and the Vendor 
at Liberty to ſell to another Perſon. 5 
By the Act of Navigation, certain Goods are prohibited under 


Salk. 223. 


Pain of forfeiting them, one Part to the King, another to him 


that will inform, ſeize or ſue for the ſame; any Perſon may bring 
Detinue for ſuch Goods; for the bringing of the Action veſts a 


Property in him. 8 
2 Danv. 311. If I deliver Goods to B. who loſes them, and D. find them, 
and deliver them to J. S. who has a Right thereto, I cannot bring 
Detinue againſt D. becauſe he is not privy to my Delivery, 
2 R. A. 20. The Plaintiff muſt prove an actual Polleſſion in the Defendant, 
and the Detainer of the Goods preciſely as mentioned in the De- 
claration; and therefore if Detinue be brought for a Bond, and 
. It is proved to be for a greater or leſs Sum, it is not ſufficient, 
Ro. Rep.128. . The Giſt of the Action is the Detainer ; therefore if Goods be 
delivered to Baron and Feme, the Detinue ſhall be only againft 
the Baron ; but if Goods come to a Feme Covert before Marriage, 
Co. L. 351. the Action muſt be brought againſt the Husband and Wife. | 


If 
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If the Defendant plead non detinet, he may give in Evidence a Co. L. 283; 
Gift by the Plaintiff, for that proves he does not detain the Plain- 
tiff's Goods; but he cannot give in Evidence that the Goods were 
delivered as a Pledge, Ce. as he might in Trover. 

In Detinue for a Deed, the Defendant after a general Iöpet mee, Hancock v. 
preferendo bic in Cur the ſaid Deed, pleaded that it was delivered 10.125 
to him by the Plaintiff and J. S. ad cuftodient ſub certis conditioni- © 4 
bus, et quod ipſe paratus eſt ad deliberand cut vel quibus Cur” con- 
Sideraverit, &c.. Sed utrum Conditiones illz ex parte prædicti 
Querentis adimpletæ ſunt ipſe omnino i gnorat et petit quod idem J. 8. 
præmuniatur.— The Plaintiff demurred, but the C Court held, a 
Prayer of Garniſhment may be after an Imparlance, Ideo preceptum 
ett Vic" quod per probos Homines, &c. Sci. Fa. quod fit hic, &c. 

The judgment in this AQion is to recover the Thing itſelf, or 
the Value thereof, therefore the Jury muſt find the Value; and if 10 Co, 119. 


they find Damages and Coſts, and no Value, it ſhall not be ſup- 
plied by a Writ of Enquiry. 


The jury ought to find the Value of every particular Thing de- Ibid. 
nr ; but a F n of an ty is intite, Sc. 


. 
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C Hl A T. E R IV. 
bx Of Replevin. 


HE Aon of Replevin is of two Sorts ;. 1. In the Deti- 

net. 2. In the Detinuit ; and may be brought in any 
rg where a Man has had his Goods taken from him by ano- 
ther 


Where the party has had his Goods W en to him by the 
Sheriff, upon a Writ of Replevin, or upon a Plaint levied before 
him (which by the Statute of Marlbridge the Sheriff may take 
out of the County Court, and make Replevin preſently), the Ac- 
tion is in the Detinuit; but where the Sheriff has not made ſuch 
Replevin, but the Defendant ſtill has the Goods, the Action is in 
the Detinet; However, of late Vears no Action has been brought 


ia the Detinet, though there is much curious Learning in the old 
concerning it. 


H 2 rs The 


Ca. K. B. 37. 


Str. 1184. 


* 
* 


Co. L. 145. 


vin in the Detinet, in Preference to an Action of Treſpaſs de * 


- aſportatis, is, that he can oblige the Defendant to re-deliver the 
Goods immediately, in Caſe u 


An'Introduftion to the Lau 
. The Advantage the Plaintiff has in bringing an Action ofRe 


pon making his Avowry they ap- 
pear to be Repleviſable; but as in ſuch Caſes he may more ſpeedi- 


ly have them delivered to him by Application to the Sheriff in the 


common Way, it is of nv Uſe, unleſs the Diſtrainer; have eſloined 
the Goods ſo that the Sheriff cannot get at them to make Reple- 
vin; and in ſuch Caſe he may bring an Action of Replevin in the 
Detinet, and after Avowry pray that the Defendant may gage 
Deliverance; or he may upon a Return of an Elmngavit to the 
Pluries Writ of Replevin, have a Writ to the Sheriff command- 
ing him to take other Beaſts of the Defendant in Withernam; but 
if the Defendant before the Return of the Withernam appear t. 
the Writ of Repevin, and offer to plead non cepit, it ſhall Ne the: 
Withernam ; for the Defendant ſhall not be concluded by « = 
Return of an Elongavit, for the Sheriff can make no other Re- 
turn, where he cannot find the Thing to be replevied. 
Where the Perſon taking the Goods claims Prope 


ty in — i 
before the -Sheriff, he cannot make Replevin of them : But in 


ſuch Caſe the Party may ſue out a Writ de proprietate probanda, 
upon which the Sheriff muſt have an Inqueſt of Office, and if 


upon ſuch Inquiſition the Property is found in the Plaintiff, the 


Sheriff ſhall make Replevin, aliter non ; but though the Proper- 


ty be found in the Defendant yet the Plaintiff is not concluded, 
for he may ſtill have his Action of Replevin, or of Treſpaſs ; but 
if in an Action of Replevin the Defendant plead Property, and it 
be found for him, the Plaintiff is concluded. So if Goods be taken 
in Execution (or on a Conviction before Juſtices) the Sheriff ſhall 
not make Replevin of them, and if in ſuch Caſe the Sheriff ſhould 
make Replevin, he would ſubject himſelf to an Attachment; for 
Goods are only Repleviſable where they have been taken by Way 
of Diſtreſs; Lord Coke therefore defines Replevin to be a Remedy 
grounded upon a Diſtreſs, being (as he ſays) a Re-deliverance to 
the firſt Poſſeſſor of the Thing diſtrained, on Security given by 
him to try the Right, and to re· deliver the Diſtreſs if Judgment 
ſhall be againſt him. 

He that brings Replevin muſt have an abſolute, or at leaſt a 
ſpecial Property in the Thing diſtrained; and therefore ſeveral 


Men cannot join in a Replevin, unleſs they be Jointenants or Te- 


nants in Common, 
Exe- 
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Relative to Trials at Niſi Prius. $2 


Executors may have a Replevin of a taking in vitd Tefiatorrs. Arundel and 
So if the Cattle of a Feme Sole be taken, and ſhe afterward inter- gp 
marry, the Huſband alone may have Replevin. But if they join, F. N. B. 69. 
after Verdict Judgment will not be arreſted, becauſe the Court 1 & 
will preſume them jointly intereſted, (as they may be, if a Diſtreſs 1 
be taken of Goods of which a Man and Woman were Jointenants, 2. 
and afterwards intermarty); the Avowry admitting the Property 
to be in the Manner it is laid. 3 
The Declaration ought to be certain in ſetting forth the Num- Aleyn 32. 
ber and Kinds of Cattle diſtrained, becauſe otherwiſe the Sheriff Stile 71. 
cannot tell how to make Diliverance if it ſhould be neceflary ; 
yet an Avowary may make. that good which would be bad on De- 
murrer, both Parties agreeing what the Qzantum and the Nature goume a. 
of the Goods are; as if the Declaration were for taking fourteen Mattaire. 
Skimmers and Ladles, and three large Pots and Covers. And the 
Sheriff may require the Defendant to ſhew him the Goods, and 
it would be a good Return to ſay Nullus venit ex parte Defenden- 
tis ad oftendendum bona et Catalla. | 
The Declaration ought to be not only of a taking in a Vill or Hob. 16. 
Town, but alſo in quodam loco vocat'; but if the Defendant would Bnllythorp.7 


= and Turner. 
take Advantage of this, he muſt demur to the Declaration, Tr. 16 & 17 


G. 2. C. B. 

A Man may count of ſeveral Takings, Part at one Day and p. N. B. 68. 
Place, and Part another: and if the Plaintiff alledge two Places gk. 176. 
and the Defendant anſwer only one, 1. e. if the Plea begin only as 
an Anſwer to Tart, and be in Truth but an Anſwer to Part, it is a 
Diſcontinuance, and the Plaintiff muſt not demur, but muſt take 
his Judgment for that by Nihil dicit; for if he demur or plead 
over, the whole Action is diſcontinued. But if a Plea begin with 
an Anſwer to the Whole, but is in Truth but an Anſwer to 
Part, the whole Plea is nought, and the Plaintiff may demur. | 
Where the Defendant avows at a different Place, in order to have str. 507. 
a Return, he muſt traverſe the Place in the Count, becauſe his 
Avowry is inconſiſtent with it. But where he does not inſift upon 
a Return, he may plead non cepit, and prove the taking to be at 
another Place, for the Place is material. This is to be under- Walton . 
ſtood, where the Defendant never had the Cattle in the Place 8 B. 
laid in the Declaration at all; for if on the Plea of non cepit te. 
the Plaintiff prove that the Defendant had the Cattle in the Place 
laid in the Declaration, he will have a Verdict: and if the Fact be 


that 
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2 Vent. 249. 


1 Salk. 5. 
Co. L. 145. 5 


2 Lev. 92. 


Carth. 243. 


Salk. 94. 


Bullythorp 
and Turner. 


I Danv. 65 2. 


3 Co. 26. a. 


Salk. 107. 
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that the Defendant took the Cattle in another Place, and only 
had them in the Place mentioned in the Declaration in the way 
to the Pound, he ought to plead that Matter fpecially. 

The General Iſſue in Replevin is non cepit, upon which Pro- 
perty cannot be given in Evidence, for that ought to be pleaded ; 
and if he plead Property in himſelf, he may either plead it in 
Bar, or in Abatement ; but if he plead it in a Stranger, it ought 
properly to be pleaded in Abatement, though it may then like- 
wiſe be pleaded in Bar. 

If the Defendant plead Property, Whether it be in himſelf or 
a Stranger, he ſhall have a Return without making an Avowry for 
it; but where the Plea in Abatement is of a collateral Matter, 
ſuch as cepit in alio loco, he muſt make an Avowry in order to 
have a Return, for he muſt ſhew a Right to the Property, or at 
leaſt to the Poſſeſſion, to have a Return: But the Plaintiff ought 
not to traverſe the Matter of the Conuſance ; and if he do, and De- 
murrer be joined upon it, it is a Diſcontinuance, and the De- 
fendant will have Judgment. 155 

The Defendant may either avow the taking or juſtify it; if he 
avow, it muſt be upon a Right ſubſiſting, ſuch as Rent Arrear, 
Sc. and then he intitles himſelf to a Return; but where by Mat- 
ter ſubſequent, he is not to have the Thing for which the Diſtreſs 
was taken, there he will not be intitled to a Return, and therefore 
cannot avow, but muſt juſtify; as if a Lord diſtrain for Homage, 
and afterward the Tenant die, and then his Executor bring Reple- 
vin. But a Man may diſtrain for one Thing, and avow for another. 

By 11 G. 2. c. 19. Any Perſon diſtraining for Rent, Relief, 
Heriot or other Service, may in Replevin avow or make Conu- 
ſance generally, without ſetting out a Title — By 4 G. 2. c. 28. 
a Man may diſtrain for Rent Seck, Rent of Aſſize and Chief 
Rents, which have been paid for three Years, within twenty be- 
fore the firſt Day of the then Seſſions (which was in 1731), or 
which may thereafter be created, as in Caſe of Rents reſerved upon 
Leaſe. | 

Note; If the Defendant ated as Bailiff to another, he is not 
ſaid to avow, but to make Cognizance, i. e. inſtead of ſaying bene 
advocat captionem, he ſays bene cognovit captionem. And if the 


| Defendant make Cognizance, as Bailiff to J. S. the Plaintiff ma 


Clauſum Fregit, for there, if the Defendant juſtify an Entry by 


traverſe his being Bailiff, for this is different from Treſpaſs Quare 


com- 


* 
— 
De 
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Command, or 48 2 Bailiff to one in whom he alledges the Freehold 
to be, the Plaintiff ſhall not traverſe the Command, becauſe it 


would admit the Truth. of the reſt of the Plea, viz. That the 


Freehold was in J. S. which would be ſufficient to bar his Action. 
But in Treipaſs de bonis aſportatis, ex. gr. for taking the Plaintiff's 
Sheep, if the Defendant juſtify the taking them Damage - feaſant 
as Servant to 8 S. the Plaintiff may traverſe the Command or 
Authority; for though J. S. had a Right to take the Cattle, yet 
a Stranger who had no Authority from him will be liable. 


paſs,. and an Avowry in Replevin, in another Reſpect, ex. gr. 
for an Amerciament in a Court Leet; in the Juſtification it is ne- 
ceſſary for the Defendant to ſet forth a Warrant or Precept, &c. 
but not to aver the Matter of Preſentment, becauſe his Plea js onl 

in Excuſe; but in Avowry he ought to aver in Fact that the Plain- 
tiff 8 the Crime for which he is amerced, becauſe he is 
an Actor and is to recover, which muſt be upon the Merits. _ 


35 


And there is a great Diffetence between a Juſtification in Treſ- salk. 107. 


In Treſpaſs for breaking and entring the Plaintiff's Houſe, and Yew, 148. 


taking his Goods, the Defendant pleaded, that the Houſe is Par- 
cel of an half Vard-Land, holden of the Earl of Northumberland, 
by Homage, Fealty, Eſcuage incertain, Suit of Court, incloſing 
his Park with Pales, and Rent of a Pound of Comyn ; and for three 
Years Rent Arrear, and for the Homage and. Fealty of the Te- 
nant, he, by the Earl's Command entered and took, &c, The 


Plaintiff traverſed the Tenure modo ef Forma. Special Verdict 


that he held of the Earl by Homage, Fealty, incloſing his Park, 
Rent of a Pound ef Comyn, er non aliter; and Judgment for the 
Defendant; for though the Verdict do not agree with the Plea 
in the Manner and Nature of the Tenure, yet it agrees in Sub- 
ſtance in the Point for which the Diſtreſs was made; and that is 
ſufficient: For there is a Difference between Treſpaſs and Re- 


Plevin, for in Replevin it behoves the Avowant to make a good 
Title in omnibus. 


If an Avowyry be made for Rent, and it appear by the Defen- 1 Saund 285; 


Moor 
dant's own ſhewing, that Part of it is not yet due, yet the Avow Salk 580. 


ry will be good for the Reſidue. In ſuch Caſe the Avowant muſt 
abate his Avowry quad the Rent not due, and take Judgment 
for the Reſt ; but if it appear that he has Title only to two undi- 
vided Parts of the Rent, the Avowry ſhall abate, ' So if the Avow- 


ry 
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ry be for Part of a Quarter or Half a Year's Rent, he muſt ſhew 
how the Reſt is ſatisfied, or it will be bad. 

In Avowry for Rent and a nomine Pane together, without al- 
ledging any Demand of Rent, the Avowry is good for the Rent, 
though it will be ill for the Penalty. 
 Avowry for Rent due at the latter Day, is no Bar in Avowry for 
Rent due at a former Day; but an Acquittal under Seal is; but if 
not ſealed contrary, Proof will be admitted. 

By the 32 H. 8. c. 37. The Executors and Adminiſtrators of 
Tenants in Fee, Fee Tail or for Life, of Rent Services, Rent 
Charges, Rents Seck and Fee Farms, may diſtrain upon the Lands 
chargeable, ſo long as they remain in the Poſſeſſion of the Tenant, 
who ought to have paid; or of any other Perſon claiming under 
him by Purchaſe, Gift or Deſcent. The like Remedy is given to 
Huſbands after the Deaths of their Wives, and to other Perſons 
after the Death of the Ceſtui que vie. Lord Coke ſays, that the 
Preamble concerning the 0 and Adminiſtrators of Tenant 
for Life, is to be intended of Tenant pur auter vie, ſo long as Cęſfuy 


1 "Pat 173-91 vie liveth: However it has been fince determined to extend to 


all Tenants for Life. 


Pool antDan. Tenant for Life of a Rent-Charge confeſſed a Judgment, which 


comb, Tr, 
1657. 


was extended by Elegit ; Tenant for Life died, Conuſee diſtrained, 
and in Replevin avowed for the Arrears incurred in the Liſe of 
Tenant for Life ; and upon Demurrer the Diſtreſs was holden to 
be bad, and not warranted by the Statute, 1. Becauſe the Caſe of 
the Conuſee is not enumerated in it. 2. Becauſe. he comes in 
the Po/?, and not under the Tenant for Life.— The Executor of 
a Grantee for a Rent-cherge for divers Years, if he ſo long w 
is not within the Statute. 


Lord Coke ſays, if a Man make a Leaſe for Life, or a Gift in 


Tail, reſerving a Rent, this is a Rent-Service within the Statute; 


Powel and 
Killick at 
Wellminſter, 
M. 25 G. 2. 


Fele. I 35 


from whence it may be inferred, ,that he thought that a Rent re- 
ſerved upon a Leaſe for Years was not within it, and I apprehend 
that it is not, for the Landlord is not Tenant in F ee, Fee Tail or 
for Life of ſuch a Rent; and it is the Executors of ſuch Tenants 
only who are- mentioned in the Ad. However in Treſpaſs, where 
it appeared the Defendant had diſtrained the Plaintiffs Goods for 


Rent due to his Teſtator upon a Leaſe for Years, Lord Chief juſ- 


tice Lee held it to be within the Statute, and the Defendant obtain- 
ed a Verdict. 


The Act does not extend to Rents out of Copyholds. 
By 
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By 21 H. B. c. 19. If the Avowry, Cognizance or Juſtification 

be found for the Defendant, or the Plaintiff be non-ſuited; the 
Defendant ſhall recover ſuch Damages and. Coſts as the Plaintiff 
would have had if he had recovered. —But note, this Act mentions t Jones 1 35. 
only Perſons avowing or making Cognizance for Rents, Cuſtoms, 
Services, Damage Feaſant, or for other Rent or Rents ſo that it 
does not extend to an Avowry for a Nomine Pænæ, or for an 
Eſtray, and therefore, if in ſuch Caſe Damages and Coſts were 
given, the Judgment would be reverſed. | 

In Replevin the Defendant avowed for 361. Rent for a Year and Cr. J. 473; 
half: The Plaintiff pleaded Payment of 12 J. and Iſſue thereon, 
and another Iſſue as to the 24 J. The firſt Iſſue was found for the 
Plaintiff, and Damages and Coſts taxed by the Jury: But the ſe- 
cond Iſſue being found againſt the Plaintiff, ſo that the Defendant 
was entitled to a Return and to Damages and Coſts, it was upon 
Motion. holden, that the Jury finding Damages and Coſts for the 
Plaintiff was void. | II 81 22 vt | 

By 17 Car. 2. c. 7. If the Plaintiff in Replevin be:nonſuited 
before Iflue joined, the Defendant making a Suggeſtion in Nature 
of an Avowry or Cognizance for Rent, the Court ſhall award a 
Writ to enquire of the Rent in Arrear, and of the Value of the 
Diſtreſs. Note; it has been the Cuſtom ever fince this Statute Cooper and 
(as it was before) to enter judgment for a Retorn' habend'; but 9 4 
notwithſtanding the Defendant may enter a Suggeſtion ' on this? © o 
Statute, and a Writ of ſecond Deliverance will be no Swperſedeas 
to ſuch Writ, —The whole Fact is to be proved, and may be liti- 
cated on the Writ of Enquiry. " 2 

By the ſame Statute, in Caſe the Plaintiff be nonſuited after 
Avowry or Conuſance made, and Iſſue joined, or if the Verdict 
ſhall be given againſt him, the Jury ſhall at the Prayer of the De- 
fendant enquire concerning the Sum of the Arrears, and the Va- 
lue of the Goods and Cattle diſtrained, and thereupon ſhall have 
Judgment for ſuch. or ſo much thereof as the Goods and Cattle 
diſtrained amounted unto. But in ſuch Caſe, if the Jury omit to , Lev. 255. 
enquire of the Value of the Rent Arrear, or of the Cattle, it can- 
not be ſupplied by a Writ of Enquiry, becauſe the Statute confines 
the Enquiry to the Jury impanelled in the Cauſe. Therefore in Tucket a“ 
ſuch Cafe the Defendant muſt take Judgment de retorno babendo Stevens, P. 
at Common Law; but it is not the ſame upon 21 H. 8. nor upon 2 . 
the 43 El. c. 2. if the Defendant avow as Overſeer for a Diſtreſs 
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Valentine and for a Poors Rate, becauſe, if the Jury had enquired, it had been 

8 80. as an Inqueſt on which no Attaint would have lain, and the Statute 

Salk. 95. does not tie it up to the ſame Jury. And if the Plaintiff being 
nonſuited bring a Writ of ſecond Deliverance, though it will be a 
Superſedeas to the Writ de retorno habendo, yet it will be none to 
the Writ of Enquiry. 

ca k B. Note; in writs of Enquiry the Jury ſet their Hands and Seals 

519, 610. tothe Verdict; and upon the Trial of ſuch Writs, the Judge of 
Niþ Prius is only Aſſiſtant to the Sheriff and has no judicial 
Power ; and if the Parties come to any Agreement at the Trial, 


the Way i is to bring it to the Judge to ſign, and after move above 
to have it made a Rule of Court. 


The Writ of ſecond Deliverance is a judicial Writ depending 
upon the firſt Original, and is given by 13 El. c. 2. which recites, 
that after the Return is awarded the Party diſtrained does replevy 
again, and ſo the Judgments given in the King's Courts take no 
Effet, wherefore it enacts, that when Return is awarded to the 
Diſtrainer, the Sheriff ſhall be commanded by a judicial Writ 
to make Return, in which it ſhall be expreſſed, that the Sheriff 
ſhall not, deliver them without Writ, making mention of the Judg- 
ment. And it further enacts, that if the Party make Default 
again, or for any other Cauſe Return of the Diſtreſs be awarded, 
being now twice replevied, the Diſtreſs ſhall remain irrepleviſa- 
ble. 

By 4 and 5 An. c. 16. The Plaintiff with Leave of the Court, 
may plead as many Pleas as he ſhall think neceſſary; and f a 
Bright and Verdict be found on any Iſſue for the Defendant, Coſts ſhall alſo 


Jackſon. 28 he given; unleſs the Judge certify that the Plaintiff had a proba- 

G. 2.C.B. ple Cauſe to plead ſuch Matters. 

Godb. 98. If Iflue be joined on the Property, the Defendant may give in 
Evidence, the Plaintiff's having the Cattle 1 in Mitigation of Da- 
mages. 

If the Plaintiff plead Riens Arrear in Bar to an Avowry for 
Rent, he cannot upon ſuch Iſſue give in Evidence Non-tenure. 

Pring and If the Defendant avow the taking Damage Feaſant, and the 

ee Plaintiff prefcribe for Common for all commonable Cattle, and 

4 upon Iſſue joined thereon, give in Evidence Common for Shee 
and Horſes only, this will not maintain the Iſſue; but if he had 


a general Common, and preſcribed for Common for any particular 
Soxt of Cattle, it would be good. 


If 
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If a Man preſcribe for a certain Number of Cattle, it is not ne- Raym 726. 
ceſſary to ſhew they were levant and couchant, becauſe it is no 
Prejudice to the Owner of the Soil, the Number being aſcertained :' 
But if the Preſcription be for a Number uncertain, they muſt be 
levant and couchant ; but a Preſcription for all Cattle levant and Harding and 
couchant will be good ; and need not be for all his Cattle ; for Johnſon, M. 
Levancy and Couchancy are a ſufficient aſcertaining what Cattle TVs « 4 
may be put in, for no more ſhall be ſaid to be levant and couchant 
than the Land is ſufficient to maintain, and if the Plaintiff were 
guilty of any Fraud as to that, the Defendant may take Advantage 
of it in pleading. If the Jury find the Plaintiff has Common by 
Preſcription prout he has preſcribed, paying for it every Year one Lovelace and 
Penny to the Defendant ; the Plaintiff fails in his Preſcription, for Reynolds, 
it is intire, and the Payment of one Penny Parcel of it. But in _ $40, 
Gray v. Fletcher, where the Copy holder preſcribed to have Com- ; Co. 78. 
mon. and the Jury found he had Common Prout he had preſcri- Cr. El. 405. 
bed, but alſo found that the Copyholders of that Manor had uſed 
to pay to the Lord a Hen and five Eggs yearly, pro eadem Communia 
it was adjudged to be well; for they were two Preſcriptions, 
and the Diſtinction between this Caſe, and the Caſe of Lovelace 
and Reynolds, was taken and allowed in Kenchin and Knight Mic. 
23 G. 2. | 

So if a Man preſcribe for Common appendant to 300 Acres in Hob. 209. 
four Towns, and the Evidence is, that it is appendant to 200 
Acres, in two of the Towns only, this will not maintain the Iſſue; 
but if he preſcribe for Common appendant to his Houſe and 20 1 Ce. 531, 
Acres, and upon Evidence it appears that he has but 18, that will 
maintain his Iſſue. | | 

If a Man avow taking the Cattle, Damage Feaſant, and the p. N. B. 154. 
Plaintiff plead Tender of amends and a Refuſal, he ſhall recover 
Damages for the detaining, and not for the taking, becauſe the 3 . 
taking was lawful; but if the Tender were before the Taking, the g ©, 8 5 
Taking is tortious; if after impounding, neither the taking nor * 
detaining is tortious. And after the Avowant has had Return ir- 
repleviſable, yet if the Plaintiff make ſufficient Tender, he may 
have Detinue for the Detainer after. | | 

In an Avowry for Rent the Plaintiff may plead a Tender and 
Refuſal, without bringing the Money into Court; becauſe if the 


Diſtreſs were not rightfully taken, the Defendant muſt anſwer the 
Plaintiff his Damages, | 


I 2 | Note; 
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Note; That in order to prevent vexatious Replevins of Diſtreſſes 
for Rent, the 11 G. 2. c. 19. enacts, that Sheriffs and other Offi - 
cers granting Replevins, ſhall take from the Plaintiff, and two 
reſponſible Perſons as Sureties, a Bond in double the Value of the 
Goods diſtrained (to be aſcertained by Oath) conditioned for pro- 
ſecuting the Suit with Effe&, and for a Return of the Goods ; and 
the Sheriff is authorized to aſſign the Bond to the Avowant or 
Perſon making Conuſance; and if the Bond be forfeited, the 
Avowant may bring an Action in his own Name, and the Court 
may by Rule give Relief to the Parties, &c. 
| Proſe and I has been holden, that an Action upon the Cafe will lie 
* Hil againſt a Sheriff for taking inſufficient Pledges, and that with- 

3 G. 2. 
out any previous Sci. Fa. againſt the Pledges. 
Eggelton and In Replevin, both Plaintiff and Defendant are Actors, there- 
Smart, Tr. fore either Party may carry down the Cauſe; and if the Defen- 
2's fendant give Notice, and do not go on to Trial, the Court will 
give Coſts againſt him ; for the ſame Reaſon, the Defendant may 


not move for Judgment of Nonſuit, unleſs the Plaintiff have 
given Notice of Trial. 


— — — — 


CHAPTER V. 
Of Refcous. 


F. N. B. 102. ESCO Us is where the Owner, or other Perſon, takes 


away by Force the Thing diſtrained from the Perſon diſ- 
training, but the Perſon muſt be actually in Poſſeſſion of the 
Thing, or elſe it is no Reſcous; as if a Man come to make a 
Diſtreſs, and he be diſturbed to do it ; but the Party may bring 
| an Action on the Caſe for this Diſturbance. 
F. N. B. 230. The Plaintiff ought to count for what Rent or Services he took 
the Diſtreſs, and the Defendant may traverſe the Tenure. 
Co. L. 47. If a Man ſend his Servant to diſtrain for Rent, &c. and Reſcous 
2 5 be made, the Maſter ſhall have the Writ, and he may join in the 
n the Aſſault and Battery of the Servant. 
If a Diſtreſs be taken without Cauſe, as where no Rent is due, 
one may make Reſcous before the Cattle is impounded. So if the 


Owner tender the Rent before the Diſtreſs taken. 


, x2 } x4 "> | 3+ 
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If a Man diftra'n 40 Sheep of A.'s, and as many of B.'s Damage Cr.) 468. 
Feaſant, A. cannot by Reaſon of the Right of Common in the 
Place where, and that he could not ſeparate his Sheep from-B.'s, 
juſtify reſcuing B.'s Sheep with his own. N. B. The Beaſts muſt Co. L. 163. 
be Damage Feaſant at the Time of the Diftreſs, and if they were \ 
Damage Feaſant Yeſterday, and again to Day, they can only be ca k. B. 
diſtrained for the Damage they are then doing. But by 11 G. 600. 
2. c. 19. If the Leſſee fraudulently convey his Goods from the 
Premiſſes, the Leſſor may within thirty Days ſeize them as a 
Diſtreſs, where. ever found. | 4 

If the Defendant plead Not Guilty, (which is the general Iſſue) jreath's Mar- 
he cannot give in Evidence Non- Tenure of the Plaintiff who diſ- im 76. 
trained for Rent, but he ought to plead it. h 

But this' Action is rarely brought now-a-days, but a ſpecial 
Action upon the Cafe, in which Non-Tenure might be given in 
Evidence on the general Iſſue. Note; by 2 W. & M. c. 5. , 4. 
the Plaintiff ſhall recover treble Damages, if the Diſtreſs be for 
Rent, in ſuch Action upon the Caſe for an unlawful Reſcous. 

Reſcous may likewiſe be made of any one taken up on legal 
Proceſs, and for ſuch Reſcous the Plaintiff may bring an Action 
of Reſcous, or an Action on the Caſe againſt the Reſcuers. To 6M. 217. 
fupport his Action, it will be neceſſary for him to prove, 1. The 
original Cauſe of Action. 2. The Writ and Warrant; which 
muſt be by producing ſworn Copies. 3. The Arreſt to ſhew it 
legal. 4. In Point of Damage, it is expedient to prove that the 
Perſon arreſted became inſolvent, or not to be found ; but this is 
not neceſſary, for the Defendant being guilty of Violence againſt 
the Proceſs of the Law ſhall have no Favour. However he may 
give in Evidence, in Mitigation of Damages, the Ability of the | 
Perſon arreſted, or that he is ſtill amenable to Juſtice ; yet if the Jenk. 3 1. pt; 
Jury give the whole Debt in Damages, the Court will not grant 93: 
a new Trial. 

The Perſon reſcued may be a Witneſs for the Defendant, and 6M 2::; 
though he be particeps criminis, if the Defendant be guilty, yet it 
{hall only go to. his Credit. | | 

Note ; that bare Words will not make an Arreſt, but if the Salk. 79. 
Bailiff touch the Perſon, it is an Arreſt and the Retreat a Ref- 
cous. On a Motion for an Attachment againſt three Perſons for Horner 
a Reſcous of a Perſon taken in Execution, it was objected that Bauyn & ar 
there had not been a legal Arreſt, as the Bailiff had never touched B. R. H. 12. 
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the Defendant — per Curiam, this is a good Arreſt; and if the 
Bailiff who has a Proceſs againſt one, ſays to him when he is on 
Horſeback, or in a Coach, You are my Priſoner, I have a Writ 
againſt you'” upon which he ſubmits, turns back or goes with 
him, tho' the Bailiff never touched him, yet it is an Arreſt, be- 
cauſe he ſubmitted to the Proceſs: but if inſtead of going with the 
Bailiff, he had gone or fled from him, it could te no Arreſt un- 
leſs the Bailiff had laid hold of him. 
By 29 Car. 2. c. 7. .. 6. An Arreſt may be made on a Sun- 
day for Treaſon, Felony or Breach of the Peace; but in other 
Salk. 78, Caſes, an Arreſt on a Sunday is void, inſomuch that the Party may 
| have an Action of falſe Impriſonment : But a Perſon may be re- 
2 Mod. 230. taken on a Sunday, when arreſted the Day before. So Bail may 
take their Priſoner on a Sunday, and render him on the next Day. 
6M. 211, Chief Juſtice Holt doubted Whether an Arreſt made by a Bai- 
liff's Servant would be lawful, even though in the Preſence of a 
Bailiff; and where the Bailiff ſent his Follower up Stairs to arreſt 
a Man who was reſcued by the Defendant, reſerved the Caſe for 
his Opinion, But howſoever ſuch a Caſe might be determined, 
yet it would certainly not be good, if the Bailiff were not guodam 
modo in his Company. 
Ce: 1. 435: It is not neceſſaty to ſhew the Warrant, or to tell at whoſe Suit 1 
you arreſt him, unleſs he demand it: And if you have two War- . 
rants in your Pockets againſt him and produce neither, if he be 8: 
reſcued, either Party at whoſe ſuit the Warrants were made out 9 
may bring an AQion againſt the Reſcuers. 1 
Cr. J. 419. If the Party reſcued were taken upon Proceſs of Execution, the 3 
Sheriff may maintain an Action againſt the Reſcuers, becauſe he is 
liable to an Action of Eſcape; for he cannot return a Reſcous as 
1 R. R. 440. he may upon meſne Proceſs, But if the Priſoner had been once E 
in Gaol upon meſne Proceſs, the Sheriff ought at his Peril to keep N 
him, and a Reſcous from thence is no Excuſe for him, neither is bo: 
it an Excuſe where the Sheriff is bringing him up by Habeas Cer- 
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i Str. 434. Tus; and conſcquently in ſuch Caſe likewiſe, he may have an "W 
Action againſt the Reſcuers. i 
Dy. 212. S. P. Jn the Return of a Reſcous, it is not neceſſary to aver the Place WW. 
where the Reſcous was made, if the Place of the Arreſt be ſhewn, FF 


for the Reſcous ſhall be intended to be in the ſame Place. — It 


ſeems as if ſuch a Return is traverſable. Rex v. C/ark and others, 
Tr, 29 Car, 2. 


CHAP- 


CHAPTER VI. 
Of Caſe for Miſbehavior in an Office, Truſt or Duty. 


- 


A NOTHER Action which may be brought for an Injury 
affectinz a Man's perſonal Property, is Treſpaſs ; but as that 
lies likewiſe for an Injury affecting his real Property, I ſhall defer 
what I have to ſay upon it to the next Book, and proceed in the 
preſent Place to take Notice for what Miſbehavior in an Office, 
Truſt or Duty, an Action on the Caſe will lie. | 
It is the proper Remedy for all falſe Returns by a Sheriff, Bag's cafe, 
So if a Mayor, &c. return a good Cauſe to a Mandamus, the Mat- 8 
ter of which is falſe; though now by g Ann. c. 20. /. 2. The Par- 2 


| Griffiths, M. 
ty may in many Caſes traverſe the Return, and is not put to his 26 G. 2. 


Action. | 

(Note; An Action for a falſe Return ought to be laid either in 
the County of Middleſex, where the Return is, or in the Couuty 
where it was made.) * 5 

So for a wilful Miſbehaviour in a miniſterial Office, by which 
the Party is damnified; as denying a Poll to one who ſtands Can- 
didate for an elective Office (ſuch as Bridgemaſter;) and it need , x, . 5. 
not be averred in the Declaration, that he would have been choſen 
if the Poll had been taken. So for refuſing to take his Vote at an 
Election. So for not returning him who is duly choſcn. 

If my Servant be robbed, and he go to a Juſtice of Peace, and 
pray to be examined touching the Robbery, and the Juſtice refuſe 
to examine him, ſo that I am thereby damaified, and cannot pro- 
ceed againſt the Hundred, I may have an Action againſt the Juſ- 
tice, | bake” - 

If a Sheriff or any other Officer ſuffer any Perſon who is ar- 2 Co. 141. 
reſted, or taken in Execution, to eſcape, the Party at whoſe Suit, RY 
Sc. may have a ſpecial Action on the Caſe againſt him; and it is | 
not neceffary to ſet forth all the Formalities required by Law in Carth 148. 
other Caſes; and therefore, if upon a Judgment by a Teſtator, 
his Executor bring a Sci Fa. and have Judgment, whereupon a 
Ca. Sa. iſſues and the Perſon is taken and eſcapes; in an Action 
againſt the Sheriff the Plaintiff may declare briefly upon the Judg- 1 Saund. 37. 
ment in the Sci. Fa, But if he declare that he ſued out a Writ of 


Execution 


Vent 5 5. 


1 Leon. 323. 
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Execution, without ſetting forth any Judgment, it will be in- 
curable Fault ; for by this means the Defendant loſes the Benefit 
of pleading Nul tiel Record. But though Error be in the Proceſs, 
the Sheriff cannot take Advantage of it. 

Yet where an Action was brought againſt the Marſhal of K. B. 
for not receiving a Copy of a Declaration againſt a Priſoner per 
quod he loſt his Suit; it appearing that the Declaration was ten- 
dered at the Priſon, before the Bill was filed ; the Plaintiff was 
nonſuted, though it was ſtrongly inſiſted that an Officer could 
only take Advantage of Proceſs being void, and not of its being 
voidable. | 

And where a Ca. Sa. was executed on a Judgment given in an 
inferior Court in Debt upon a Bond made extra Furiſdictionem, 


and an Eſcape, the Court held no Action would lie for the Eſ- 


Fitzg. g. 


Cr. E. 65 2. 
8. P 


1 Sid. 5. 


1 R. A. 810. 
6. . 


Cr. J. 380. 


Hob, 55. 
Cr. ]. 380. 


Oats and 
Machin, Tr. 


9G. 1. per 
Raym. 


cape ; becauſe coram non Judice. 


Caſe will lie for the Party againſt the Sheriff, for an Eſcape 


ſuffered upon an Outlawry or meſne Proceſs; for though the Par- 
ty is in Cuſtody merely at the Suit of the King, and the Plain- 
tiff has no Intereſt in his Body, yet he cannot have his Outlaw- 
ry reverſed without Security firſt given to appear to a new Ori- 
inal. 

l If the Plaintiff declare that he had J. S. and his Wife in Exe- 
cution, and that the Defendant ſuffered them to eſcape, and the 
Jury find ſpecially, that the Huſband only was taken in Execution 
(it being a Debt due from the Wife before Coverture), and that 
he eſcaped, he ſhall have Judgment; for the Subſtance of the 
Iſſue is found. | 

So if both Baron and Feme be taken into Execution, and the 
Feme be ſuffered to eſcape, an Action will lie, though the Baron 
continue in Priſon. 1 . | 

So if the Jury find that J. S. was taken by the former Sheriff, 
and that he was legally in the Cuſtody of the Defendant, who ſuf- 
fered him to eſcape. So if they find he was taken on an Alias Ca, 


Sa. where the Plaintiff declares on Ca. Sa. So if the Eſcape be 


proved on another Day, if it be before the Action commenced. 

So if it be alledged that the Priſoner was ſurrendered to him 
in the Pariſh of B. and it is proved to be in the Pariſh of A. for 
the Surrender is the material T hing, and it differs from Treſpaſs, 
where every Part of the Declaration 1s deſcriptive, 


2 The 
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The Plaintiff need neither produce the Ca. Sa. nor the Copy of Tildar ond 
it, but the Return of it is ſufficient, and the Ca. Sa. need not be ſet 2 Hole, 
forth in the Declaration. But if it be ſet forth with a Scilicet, that G. Hall, 

it iſſued on ſuch a Day, it may be doubtful Whether he ought not Salk. Nuss. 


to prove the Ca. Sa. with the true Tete; otherwiſe againſt the mg ra 


, 4 g - Gibbs, Exon 
Sheriff, the Warrant is ſufficient Evidence, though it would not 1698, per 
be ſo for him. . | _ Salk, 


The Confeſſion of the Under Sheriff is Evidence againſt the 
Sheriff, becauſe in Effect it charges himſelf, | | 

If it appear in Evidence that the Priſoner was taken upon a Carth. 148. 
void Judgment, the Plaintiff cannot recover; but it is otherwiſe 
in the Caſe of an erroneous Judgment. | 

Note ; Where the Court in which Judgment was obtained had 
Cognizance of the Cauſe, the Judgment is only erroneous ; but if 
the Court had no Juriſdiction, it is void. 

So where the Defendant is taken on a Ca. Sa. iflued after the Cr. E. 188, 
Year, and eſcapes, Debt will lie againſt the Sheriff, though the 
Proceſs erroneouſly awarded ; for the Sheriff may juſtify 'in an 
Action of falſe Impriſonment, and therefore may not ſet him 
large. | 
Note ; That if A. bein Cuſtody at the Suit of B. and a Writ be 
delivered to the Sheriff at the Suit of D. the Delivery of the Writ 
is an Arreſt in Law; and if A. eſcape, D. may bring Debt againſt 
the Sheriff for an Eſcape, | | 

If the Plaintiff declare, That Whereas he had a good Cauſe of 2 Lev. 8;. - 
Action againſt J. S. and ſued out a Latitat againſt him, that the 
Defendant arreſted him, and ſuffered him to eſcape ;- he muſt 
prove a Cauſe of Action, elſe he will be nonſuited ; though the 
Cauſe of Action need not be for the ſame Sum mentioned in the 
Declaration: But if the Declaration be of a. Latitat in a Plea of 
Treſpaſs, and the Writ produced be in a Plea of Treſpaſs, ac etiam 
Billz 201. it will not ſupport the Declaration. | 

It the Priſon take Fire, or be broken open by the King's Ene- R. a 808 
mies, by Means whereof the Priſoners eſcape, this will excuſe the 4 Co. 84. 
Sheriff; but it is otherwiſe if the Priſon be broken open by the 
King's Subjects. | 

If a Priſoner in Execution eſcape without the Aſſent of the She-. 
riff, and he make freſh Suit, and retake him before any Action 
| brought againſt him, this will excuſe him: But by 8 & g V. 3. 

| K | c. 26. 


1 Raym. 1907 
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Salk. 274. 
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c. 26. .. 6. he cannot give this in Evidence, but muſt plead it, and 
muſt likewiſe make Oath, that the Priſoner made ſuch Eſcape 


without his Conſent, Privity or Knowledge. 


If the Plaintiff in his D:claration ſet forth a voluntary Eſcape, 
the Defendant may plead that he ret ok him upon freſh Suit, 
without traverſing the voluntary Eſeape; for the alledging it is in 
no wiſe neceſſary to this Action, but ſhould come in in the Repli- 
Cation, | 

Note; For a voluntary Eſcape an Action will lie againſt the 
Gaoler as well as againſt the Sheriff, becauſe he is a wrong Doer ; 
but for a negligent Eſcape it will only lie againſt the Sheriff, 

And Note, that to prove a voluntary Eſcape the Party eſcaping 


may be a Witneſs, becauſe it is a Thing of Secreſy, a private 


Tranſaction between the Priſoner and the Gaoler. 


If a Man eſcape in Eſex, and be ſeen at large in Hertfordſhire, 


the Plaintiff may lay his Action in Hertfordſhire. 

If the Defendant plead no Eſcape, he 'cannot give in Evidence 
no Arreſt ; for he admits an Arreſt by his Plea, 

Tf the Priſoner being out on Bail come and ſurrender himſelf, 
entering Reddidit ſe in Diſcharge of his Bail in the Judge's Book, 
and the Plaintiff's Attorney accept him in Execution, and file a 
Comnittitur, and the Priſoner eſcape, the Marſhal is not charge- 
able without Notice, either by ſerving him with a Rule, or en- 
tring a Committitur alſo in his Book, without proving the Party 
actually in Priſon. : 

If a Sheriff by Colour of an Habeas Corpus, ſuffer the Priſoner 
to go at large, it is an Eſcape:—So it is according to Fitz. Jefſries's 
Caſe, 1 Sid. 13. if the Priſoner being in Execution, be brought 
upon an Habeas Corpus ad teſtificandum. However, this does not 


ſeem a Point intirely ſettled : About the 11 of G. 2. all the 


Judges met, and ſeyen inclined againſt allowing the Writ, and 
five for it; but they came to no fixed Reſolution ; and in Fact, 
ſuch an Habeas Corpus is frequently granted. 

According to a MSS. Report of Meſedell's Caſe, E. 26 Car. 2. 
The Court of K. B. held, that if a Judge of that Court granted 
ſuch an Habeas Corpus for a Priſoner in Execution in the Marſbal- 


ſea, it would be a good Juſtification for the Marſhal, becauſe the 


Priſoners there are under the Government of the Court of K. B. 
But Lord Ch. Juſt, Hales doubted if ſuch an Ha, Cor. were gran- 
ted by another Court, than that to which the Priſoner belonged. 


1 If 


air 
4 Cod * 
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cued in going to Gaol, it will be a good Excuſe for the Sheriff; 


but if he be once within the Walls of the Priſon, a Reſcue from 


thence by any but common Enemies, will be no Excuſe, If a 
Company of Rebels break the Priſon, and let out the Priſoners, 
the Sheriff is anſwerable : So if the Priſoner be reſcued in bringing 
him to a Judge's Chambers (or elſewhere) upon an Habeas Cor- 


fus. 


If the Sheriff arreſt the Party on meſne Proceſs, and he is ref. 1 Str. 435: 


67 


Note; By an equitable Conſtruction of ef, 2. and 1 R. 1. cr. J. 657. 


c. 12. an Action of Debt lies for an Eſcape in Execution; but if 
one have Execution on a Statute of Lands, Goods and Body and 
the Priſoner eſcape, yet, becauſe the Lands remain in Execution, 
Debt will not lie, but only an Action on the Caſe. | 


And note, That it has been holden, that if the Plaintiff in an purg. 296. 


Action againſt an Hundred being nonſuited, and Judgment entred 
for the Coſts, the Party be taken in Execution on a Ca. Sa. and 
eſcape, the Hundred may bring Debt againſt the Sheriff for the 
Eſcape. | 

By 8 SOM. z. c. 26. ſ. 8. If the Keeper of any Priſon, after 
one Day's Notice in Writing, refuſe to ſhew any Priſoner commit- 
ted in Execution, to the Creditor or his Attorney, ſuch Refuſal 
ſhall be deemed an Eſcape, /. 9. And if any Perſon deliring to 
charge another with any Action or Execution, ſhall deſire to be 


informed by the Keeper of the Priſon, Whether ſuch Perſon be a 


Priſoner or not, the Keeper ſhall give a true Note in Writing 


thereof to ſuch Perſon upon Demand at his Office for that Pur- 


poſe, and ſuch Note ſhall be ſufficient Evidence, that ſuch Perſon 
was at that Time a Priſoner in actual Cuſtody, And in ſuch Caſe 
delivering the Writ to the Sheriff will be ſufficient to charge the 


Priſoner with the Action, and to ſubject the Sheriff in Caſe of an 
Eſcape, | 


Where a new Sheriff is appointed, his Predeceſſor ought to de- 3 Co. 71; | 


Jiver over all the Priſoners in his Cuſlody, charged with their re- 
ſpective Executions ; and if he omit any, it is an Eſcape ; but if a 


Sheriff die, the new one muſt at his Peril take Notice of all Perſons 


in Cuſtody, and of the ſeveral Executions with which they are 
charged. | 


And by 3 G. 1. The Under-Sheriff is anſwerable till a new 
Sheriff is appointed. 


K 2 | Note 3 
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1 Barnes 299. Note; That an Aſſignment of Priſoners by an Under-Sheriff. to 
the ſucceeding High-Sheriff, (though not by Indenture) is a good 
Aſſignment. . | 

2 Lev. 109. If a Man in Execution eſcape, and return again, and afterward 
be made over with other Priſoners, and then make a ſecond Eſ- 

| cape, the ſecond Sheriff ſhall be chargeable. _ | 

Ravenſcroft v. In an Action on the Caſe againſt the Warden of the Fleet, it 

Eyles, 6G. appeared in Evidence that the Plaintiff knew of the Eſcape, yet 

ERS ded in his Action to Judgment, but had not charged the 
proceeded in his gment, ot charged the 
Defendant (who had returned to the Gaol) in Execution, and on 
a Caſe made it was holden, that the Plaintiff had not by ſuch Pro- 
ceedings waved his Right of Action againſt the Warden. 

Noy 27. If a Writ come to the Sheriff, and he make out his Mandate to 
the Bailiff of a Liberty, who takes the Party, and afterwards ſuffers 
him to eſcape; the Action lies againſt the Bailiff, and not againſt 

the Sheriff. 10 | 

Lenthal add It will not be improper here to take Notice That if he who is 

_—_— 7 in Execution eſcape (though it be with the Conſent of the Gaoler 

Car. 2. per or Sheriff), yet the Plaintiff may retake him, and that after a 


114 Hales. Twelvemonth, without a Sci Fa. for he is in upon the firſt Exe- 
1 Collop and cution. And this even though he have brought an Action againſt 
i | Brandley, Tr. the Gaoler or Sheriff and recovered, if the Sum recovered were „ 
li} : A 2 leſs than the Debt; as where the Judgment was for 2c 0 J. and © 
45 the Damages recovered were only 1000 J. f -$ 
1 i. Lev 191. This Action being founded in maleficio, and given by the Sta- 9 
TRI 1 Saund. 34+ tute, is not within the Statute of Limitations. Mw 
i | 1 Sid. 305. For Miſbehavior in a Truſt or Duty, an Action on the Caſe A 
18 will like wiſe lie; for whoſoever undertakes to do a Thing for ano- 1 
4 ther ought to do it faithfully, elſe he is anſwerable for the Dama- jy 
„ ges ariſing from his Negligence or Miſbehavior: Therefore if a 5 
41 Man deliver Goods to a common Carrier to carry, and the Carrier 3 
14 | loſe them, an Action on the Caſe will lie againſt him; but if 1 
i | there appear to be no Default in the Defendant, the Plaintiff ſhall 1 
$1.4 Farrar vez be nonſuited ; as if an Action were brought againſt a Carrier for = 
* Adams, P. negligently driving his Cart, ſo that a Pipe of Wine burſt and was 4 
| WW 00 Per loſt, it would be good Evidence for the Defendant, that the Wine 2 
| il © was upon the Ferment, and when the Pipe burſt he was driving # 
"ha Amies and & 80 where the Defendant's Hoy coming through Bridge, by a 5 
$4 Stevens, Mic. ſudden Guſt of Wind was drove againſt the Bridge and ſunk, Pratt 3 
+ N ' 5 Geo, 1. Oct. \ Ch Z$ 
| 4 Sir. 45 | . iſ 
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Ch. Juſt. held the Defendant not liable; the Damage being occa- 

ſioned by the Act of God, which no Care of the Defendant could 

foreſee or prevent: And as to the Evidence given by the Plaiatiff, 

That if the Hoy had been better it would not have ſunk with the 

Stroke received, the Ch. Juſt. ſaid, no Carrier was obliged to 

have a new Carriage for every Journey; it is ſufficient if he provide 

one which without any extraordinary Accident (ſuch as this was) 

will probably perform the Journey. But nothing is an Excuſe 

except the Act of God and the King's Enemies, and therefore in 

an Action againſt ſuch a Carrier, where the Goods were ſpoiled by 

Water, the Defendant proving, that when the Goods were put on Dale v. Hall, 
Board the Ship was tight, and that the Hole through which the Mic. 24 G. 2. 
Water came had been made by a Rat eating out the Oakum, was 

holden to be no Excuſe. : 

If I ſend my Servant with the Goods on Board the Veſſel, and; 1. Con 
they are loſt, the Carrier is not liable; for they are to be conſi- v. Pullen, fi. 
dered not in the Poſſeſſion of the Carrier, but of the Servant. 12G, 1. Oc. 

If a Carrier having Convenience to carry Goods, being offered 1 
his Hire refuſe to carry them, an Action will lie againſt him. 8 

Note; All Perſons carrying Goods for Hire, come under the 8 . 282. 
Denomination of common Carriers: But if the Driver of a Stage 
Coach, which only carries Paſſengers for Hire, loſe the Goods of 
his Paſſengers, the Maſter is not liable; for no Maſter is charge- 
able with the Act of his Servant, but when he acts in Execution 
of the Authority given him by his Maſter, and then the Act of 
the Servant is the Act of his Maſter ; and in ſuch Caſe the Action 
may be brought againſt either the Maſter or the Servant ; but if it 
be brought againſt the Maſters, it muſt be brought againſt them 
all, for the Action is founded gui ex contrattu, and if brought 
only againſt one, Advantage may be taken of it on Evidence, and 
as the Action may be brought againſt either the Maſter or the Ser- 
vant, ſo either may bring Aſumpfit for the Money for the Car- 
riage. | . 

If the Carrier aſk what is in the Box, and is told Silk; yet in prickwae: 
Truth if there be Money, he ſhall be anſwerable for it if loſt, un- v. Quenoel, 
leſs he make ſpecial Acceptance; but this intended Cheat upon * 4 
the Carrier will be a good Reaſon for the Jury to give leſs Dama. * 9 

es. 
, If a Bag ſealed be. delivered to a Carrier, and ſaid to contain Cant. 48;. 
2001, and the Carrier give a Receipt for ſo much, when in Fact it 


contains 
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contains 400 /. if the Carrier be robbed, he ſhall be anſwerable 
only for 200 J. for his Reward extends no further, and it is that 
makes him liable, 

And in a late Caſe, where the Action was brought againſt the 
Proprietors of a Stage Coach, for not ſafely carrying 10010. deli- 
vered to their Book-keeper in a Bag, from B. to L. and on the 
Trial it appeared that the Money was put into a Bag, and carried 
by the Plaintiff's Servant to the Defendant's Houſe, and there 
delivered to their Book-keeper, who aſked no Queſtions about 
the Contents of the Bag, but took it as a common Parcel, and 
was paid for it as fuch by the Servant, who gave him no Informa- 
tion about it; and the Money was loſt: And the Servant, on 
his croſs Examination on the Trial ſwore that he received no par- 
ticular Inſtructions from his Maſter about the Carriage, but only 
to deliver the Parcel to the Book-keeper, and pay what was de- 
manded of him for the Carriage: The Defendant's proving that 
an Advertiſement had been put into the Country News-Paper 
once every Month for two Years, together, concerning the Car- 
riage of Parcels by this Stage Coach, with an N. B. at the 
Bottom of it, that the Proprietors. would not be anſwerable for 
any Money, Plate, Jewels, Writings or other valuable Goods un- 
leſs they were entred as ſuch, and paid for accordingly ; and that 
this Paper was taken in at the Houſe where the Plaintiff lodged, 
who was frequently ſeen with it in his Hand, and appeared to 
be reading it: The Court of K. B. held that the Defendants 
were not liable to anſwer for this Money: For a Carrier is on- 
ly liable in reſpect of the Reward, which he receives: And in the 
Srefent Oule, there was a clear Frand committed by the Plaintiffs. 
And per Yates J. here is full Proof of a fpecial Acceptance, and 
a Deceit on the Part of the Plaintiffs : For it is not neceflary that 
there ſhould be a perſonal Communication in order to make a 
ſpecial Acceptance. The Reaſon of a perſonal Communication 
is that each Party may know the others Mind; and therefore if 
they know each others Mind in any other Manner, that is ſuf- 
ficient. 


If a common Carrier be robbed, yet he is anſwerable ; for no- 


thing will excuſe him but the Act of God, or of the King's Ene- 
mies; but he who has a particular Employment (as a Bailiff or 


Factor) though he have a Reward, yet he is not bound againſt 
all Events, if he do to the beſt of his Power. 


A 
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And it is to be known that there are fix Sortsof Bailments which Ibid. 
lay a Care and Obligation on the Party to whom the Goods: are 
bailed, and which conſequently ſubject him to an Action, if he 
miſbehave in the Truſt repoſed in him. 

1. A bare and naked Bailment to keep for the-Uſe of the Bailor, 2 Str. 1099. 
vhich is called Depoftum, and ſuch Baillee is not char for a . 
common Neglect, but it muſt be a groſs one to make him liable. 

2. A Delivery of Goods which are uſeful to keep, and they are 
to be returned again in Specie, which is called Accommodatum, 
which is a Lending gratis; and in ſuch Caſe the Borrower is 
ſtrictly bound to keep them; for if he be guilty of the leaſt Ne- 
glect, he ſhall be anſwerable, but he ſhall not be charged where 
there is no Default in him. 

3. A Delivery of Goods for Hire, which is called Locatio or 
Conductio, and the Hirer is to take all imaginable Care, and to re- 
ſtore them at the Time; which Care if he ſo uſe he ſhall not be 
bound 1 | TY 

4. A Delivery by way of Pledge, which is called Vadium; and 
in ſuch Goods the Pawnee has a ſpecial Property ; and if the Goods 
will be the worſe for uſing, the Pawnee muſt not uſe: them; 
otherwiſe he may uſe them at his Peril; as Jewels pawned to a 
Lady, if ſhe keep them in a Bag and they are flolen, ſhe ſhall not 
be charged ; but if ſhe go with them to a Play and they are 
ſtolen, ſhe ſhall be anſwerable. So if the Pawnee be at a Charge 
in keeping them, he may uſe them for his reaſonable Charge; 
and if notwithſtanding all his Diligence he loſe the Pledge, yet he 
ſhall recover the Debt. But if he loſe it after the Money tendered, Manby ». 
he ſhall be chargeable, for he is a Wrong-doer : After Money N 40 
paid (and Tender and Refuſal is the ſame) it ceaſes to be * 
Pledge and becomes a Depoſit, and therefore the Pawnor ma 
either bring an Action of Aſumpfit, and declare that the Defen- velv. 178. 
dant promiſed to return the Goods upon Requeſt ; or Trover, the 
Property being veſted in him by the Tender. 

F. A Delivery of Goods to be carried for a Reward, of which 
enough has been already ſaid ; only I will here add That the 

Plaintiff ought to prove the Defendant uſed to carry Goods, and 

that the Goods were delivered to him or his Servant to be carried. 

And if a Price be alledged in the Declaration, it ought to be pro- Per Holt, 13 


ved the uſual Price for ſuch a Stage; and if the Price be proved, W. 3 at 
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there need no Proof of the Defendant being a common Carrier; 
but there need not be a Proot of a Price certain. 

6. A Delivery of Goods to do ſome Act about them (as to car- 
ry) without a Reward, which is called by Hracton, Mandatum, in 
Zug h an acting by Commiſſion; and though he be to have 
nothing for his Pains, yet if there were any Neglect in him, he 
will be anſwerable, for his having undertaken a Truſt is ſufficient 
Conſideration ; but if the Goods be miſuſed by a third Perſon in 


the Way without any Neglect of his, he REO! not be liable, be- 
ing to have no Reward. 


If the Goods of a Gueſt be ſtolen out of an Inn, the Innkee 
is anſwerable ; but the Plaintiff muſt prove that the Defendant 
kept a common Inn, and that he, his Son, or Servant was a Gueſt 
at the Time, and that the Goods were brought within the Inn, 
and remained under the Care of the Defendant. 

If a Man come to the Inn with an Horſe, and leave the Horſe 
there ſor ſeveral Days, and in his Abſence his Horſe be ſtolen, the 


Owner is a ſufficient Gueſt to maintain an Action; but it would 


be otherwiſe if he had left a Trunk or other dead T hing, by 


which the Innkeeper would have no Gain. If he defire the Hoſt 


to put his Horſe to Graſs, and the Horſe be ſtolen, the Innkeeper 
is not liable ; for by Law he is only bouud to anſwer for thoſe 


Things that are infra Hoſpitium: So if the Innkeeper refuſe to 
receive him becauſe his Houſe is full, whereupon he ſays he will 


ſhift, and then 1s robbed, the Hoſt ſhall not be charged ; but 


without ſuch Cauſe he cannot diſcharge himſelf by Words only. 


In Nelding v. Fay Cr. El. 569. It was holden that where by 
Cuſtom the Parſon ought to keep a Bull and a Boar, every Inha- 


bitant who hath Prejudice by his not keeping them may have an 


Action, and that Not Guilty 1 is no good Plea to ſuch Action, up- 


on this Diſtinction that it is a good Plea to an Action for a Mit- 
feaſance, aliter to an Action for Non- feaſance; for they are two 


Negatives, which cannot make an Iſſue any more than two Af- 
firmatives. 


And Note, That in all Caſes where a Damage accrues to another 
by the Negligence, Ignorance or Miſbehavior of a Perſon in the 


Duty of his Trade or Calling, an Action on the Caſe will lie; as 


if a Farrier kill my Horſe by bad Medicines, or refuſe to ſhee 


him, or prick him in the ſhoeing, &c, &c, &c. But it is other- 


wile 
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wiſe where the Law lays no Duty upon him; as if a Man find Cr. El. 219. 
Garments, and by negligent keeping they be ſpoiled, 


CHAPTER VI. 
Of Caſe for Conſequential Damages. 


N Action upon the Caſe will likwiſe lie for conſequential 
A Damages where the Act itſelf is not an Injury. 


As if a Man who ought to incloſe againſt my Land, do not in- 1 R. A. 105; 
cloſe, by which the Cattle of his Tenants enter into my Land and . 
do Damage to me. So till 6 An. c. 31. (which enacts that no 
Action ſhall be had againſt any Perſon in whoſe Houſe or Cham- 
ber any Fire ſhall accidentally begin, for any Damage occaſtoned 
thereby, with a Proviſo that it ſhall not extend to defeat or make 
void any Contract or Agreement between Landlord and Tenant) 

If a Fire broke out in the Houſe of B. which burnt the Houſe of Salk. 21. 
A. A. might bring an Action. 

It has been holden that if a Leſſee for Years under a Contract to gatk. 19. 
be anſwer for Fire, leaſe to B. at Will without ſuch Covenant, 
yet he may have an Action againſt his Under-Leſſee becauſe he is 
anſwerable over; and this is not within the Act: Tamen Quare, 
For he had it in his own Power to make him covenant to be care- 
ful. | 


In an Action for diverting a Water-courſe, the Defendant Murgatroid 
pleaded that he was ſeiſed of two Cloſes through which, and that - ale ae. 
he and all thoſe, Sc. had uſed to water their Cattle in the ſaid oF 
Water ; and for the Conveniency of watering to dig a Ditch near 
the ſaid Water-courſe, &c. and the Court held that one Preicrip- 
tion cannot be pleaded againſt another without a Traverſe ; but if 
upon the general Iſſue it had been proved, that the Water was Brown 424 
uſually drunk up by the Cattle of the Defendant, the Plaintiff Beft, 20 G. 2. 
would have failed in his Preſcription. 1 

If a Man have an ancient Houſe, and another build fo near as 9 co. 58. 
to darken his Windows, he may have an Action upon the Caſe. 

So if a Man build a new Houſe on Part of his Land, and after- 1 Lev. 22. 
ward ſell the Houſe to another, neither the Vendor, nor any other 
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claiming under him, may ſtop the Lights: But if he ſell the va- 
cant Ground to another, and keep the Honſe without reſerving 
the Benefit of the Lights, the Vendee may build. 

roy "og If A. recover Damage againſt B. for ſtopping his Lights, and 

K. B. 65s, afterward B. aſſign the Lands in which the Nuſance was erected, 
A. may bring another Action againſt B. for the Continuance of 
the Nuſance, for before the Aſſignment B. was anſwerable for all 
the conſequential Damages, and it ſhall not be in his Power to 

8 j. diſcharge himſelf by granting it over: Yet 4. may bring the Ac- 

373. tion againſt the Aſſignee. Though formerly a Diſtinction was 
taken, viz. Where the Continuance occaſions a new Nuſance, 
and where the firſt Erection has done all the Miſchief ; that in the 
firſt Caſe the Aſſignee is liable to an Action, but not in the ſe- 
cond. | | 

All. theſe Caſes go upon this Principle, that every Man ſhould 

r R. A. 107. ſo uſe his own as not to damnify another. But if a new School be 
ſet upin a Town, where an ancient School has been Time out of 
Mind, by which the old School receives Damage, yet no Action 
lies, and this is founded upon public Convenience, and comes 

| within*the Deſcription of Damnum fine injuria. 

—_ ne But a Man poſſeſſed of an ancient Ferry may bring an Action 

art, Mic. - , yo 

is G. 2. Againſt one who ſets up a new Ferry near to it: For if it be an an- 

C. B. cient Ferry, he is compellable to keep Boats, &c. 

4 Mod. 424. In an Action on the Caſe by a Commoner for diſturbing him in 
his Common, he muſt prove his Right to the Common, and yet 
in ſuch Caſe it is not neceſſary to ſet it forth in the Declaration, 

Cr. E. 335, for Poſſeſſion is ſufficient againſt a Wrong-doer. But if he were to 

* ſet up a Title to a different Kind of Common from that to which 
he had Right, he would not be intitled to recover, for he muſt 
prove himſelf poſſeſſed of the Common, for the being diſturbed 
in which he brings his Action, though he need not prove the ſame 
Title as be has ſet out in his Declaration; for the Diſturbance is 
the Giſt of the Action, and the Title is only Inducement, and 

4 M. 424. Cannot be traverſed, It is true if the Defendant ſet up a Title, 
and juſtiſy, the Plaintiff in his Replication muſt ſhew a Title. 

9 Co. 113. For every feeding by the Cattle of a Stranger, the Commoner 
ſhall not have an Action; but the Feeding ought to be ſuch per 
guad the Commoner, &c. Common of Paſture, Cc. for his Cat- 
tle, Sc. in tam amplo modo habere non fetuit, fed Proficuum ſuum 
#nde per t tum Tempus autiſit, &c. So that if the Treſpaſs be fo 


4 | {mall 
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ſmall that he has not any Loſs, but ſufficient in ample Manner 
remain for him, the Commoner ſhall not have any Action for it; 
but the Tenant of the Land may in ſuch Caſe have an Action. 

It has been ſaid that in Caſe for diſturbing the Plaintiff in the i Sid. 203. 
Seat of a Church, the Plaintiff ought to prove Uſage to repair, 
though it be not alledged in the Declaration. But the true Diſ- Kendrick and 
tinction ſeems to be between Prohibitions or Actions againſt the „ N Tr. 
Ordinary, and Actions againſt a Wrong doer. Where it is to K B. 
ouſt the Ordinary of his Juriſdiction you muſt prove Repairs; but 
it is not neceſſary to prove them in an Action againſt a Wrong- 
doer, which is founded upon Poſſeflion. 

If Caſe be brought for diſturbing the Plaintiff in taking the Pro- 2 Vent. 171. 
fits of an Office, it is ſufficient to prove the Value communibus 
Annis, without proving every particular Sum received by the D 

fendant. | | 

In Cafe for diſturbing him in an Office, the Plaintiff made a cr. E. 335. 
ſpecial Title to it ; a ſpecial Verdict found a Title variant in Part 
from that which was alledged ; and after divers Arguments the 
Plaintiff had Judgment, for ſetting out a Title in this Action was 
ſuperfluous. | | 

An Action upon the Caſe will lie for keeping a Dog uſed to bite Dy. 236. 
Sheep, and which has killed Sheep belonging to the Plaintiff; but 
in ſuch Caſe it muſt be proved that the Defendant knew that he 
would bite Sheep; and killing Sheep twice before is ſufficient 
Proof of Uſage. 

In Smith and Pelab, Lee Ch. Juſt. ruled, That if a Dog have Str. 1264. 
once bit a Man, and the Owner having Notice thereof keep the 

Dog and let him go about, Caſe will lie againſt him at the Suit of 

the Perſon bit (though it happened by his treading on the Dog's 

Toes) ; for the Owner ought to have hanged him on the firſt No- 

tice. 

If one knowingly keep a Dog accuſtomed to bite Sheep, and, Ram 110. 
the Dog bite an Horſe, it is actionable ; becauſe the Owner after Ca. K. B. 
Notice of the firſt Miſchief ought to have deſtroyed or hindered 335: 
him from doing any more, = | 

Note; There is a Difference between Things feræ Nature, as 2 Raym. 
Lions, Bears, &c. which a Man muſt keep up at his Peril, and 1583. 
Beaſts that are manſuetæ nature, and break through the Tame 
neſs of their Nature ; in the latter Caſe the Owner muſt have 
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Notice; in the former Action lies againſt the Owner without 
Notice. j d 

If upon an Information for Seizure there be a Verdict for the 
Claimer, he may, in Caſe the Seizure were abſque probabili Cauſd, 
have an Action on the Caſe for conſequential Damages, in which 
he ought to recover the Value of the Goods, but only Damages 
for the unlawful ſeizing ; but he cannot bring either Trover or 
Treſpaſs, for the ſeizing is not contra Pacem ; beſides he may move 
for a Writ of Delivery, and alſo for his Coſts, upon 6 G. 1. M. 
1720, per Bury, C. B. Quitam contra Etricke : Yet in Legliſe 


and Champante, M. 2. G. 2. at Guildhall, Lord Raymond held, 


1 Raym, 739. 


H. 10 An. 
per Holt, 
Salk. M88. 


G. Fall, 
1744 
2 Str. 1083. 


. 258. 


that in theſe Caſes the Officer ſeizes at his Peril, and that a proba- 
ble Cauſe is no Excuſe; but now by 19 G. 2. c. 34. /. 16. If the 
Judge certify on the Record, that there was a probable Cauſe for 
ſuch Seizure, then the Plaintiff, beſide his Ship or Goods ſo-ſeized, 
or the Value thereof, ſhall not be entitled to above 2d, Damages, 
nor to any Coſts of Suit, 

The Servant of 4. with his Cart ran againſt the Cart of B, in 
which was a Pipe of Sack, and overturned it and the Wine was 
ſpilt, an Action was brought againſt the Maſter, and it was hol- 
den good. And note, where ſuch an Action is brought againſt 
the Maſter for conſequential Damages occaſioned by the Neglect 
of his Servant, the Servant charged with the Neglect cannot be a 
Witneſs to prove it no Neglect. But in an Action for ſo negli— 
gligently managing his Barge that he run down the Plaintiff's, Lee 
Ch. Juſt. permitted the Defendant to produce every one of the 
Men on Board his Veſſel to prove there was no Neglect; he bein 
himſelf at that Time aſleep on Board. And in Caſe againſt the 
Maſter, for his Carman's negligently driving his Cart, per quod the 
Plaintiff was flung off a Ladder and bruiſed ; on ſhewing a Re- 
leaſe from the Maſter, the Servant was allowed to be examined. 

In Caſe for digging a Pit in a Common, per quod his Mare being 
ſtraying there fell into it and perifhed: after Verdict for the 
Defendant on Not Guilty, the Plaintiff to ſave Coſts, moved in 
Arreſt of Judgment that the Declaration was not good, he not 
ſhewing any Right why his Mare ſhould be in the Common, and 
therefore it is Damnum abſque injurid, and of that Opinion was 
the whole Court: Wherefore it was adjudged that the Bill ſhould 
abate. Yet it ſeems unjuſt in ſuch Caſe to deprive the Defendant 
of his Coſts, merely becauſe the Action brought againſt him was 
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erroneous as well as wrongful : Though doubtleſs the objection to 

the Declaration was good, and ought to have availed in Caſe the 

Verdict had been for the Plaintiff, It is a good Reaſon why the 

Plaintiff ſhould not have Judgment ; but ſeems to be no Reaſon 

why the Defendant ſhould not. : 

- If a Man dig a Ditch in the Highway, into which my Servant 

falls and breaks his Thigh, by which I loſe his Service, I may 1 R. A. 88, 

have an Action on the Caſe for this Loſs of Service, So for beat- 

ing him by which I loſe his Service ; and in ſuch Caſe the Servant 

may be a Witneſs. And the Defendant may give in Evidence Duel and 

upon the general Iſſue, that the Plaintiff did not loſe his Service, Harding. 9G. 

for that is the Giſt of the Action. But if the Servant die of the“ Per Kym. 

Battery, the Maſter cannot have an Action for the Loſs of his 10 Co. ;44. 

Service, for the private Offence is drowned in the Felony ; and 1 Vent. 54, 

the Defendant might give this in Evidence on the general Iſſue; Velv. 89. 

for as this Action ariſes from the ſpecial Damages, any Thing may 

be given in Evidence on the general Iſſue that deſtroys the Right 

of Action; as in Caſe for beating his Horſe, per guod he totally 

loſt the Uſe of him, the Defendant may prove the Beating lawful. Str. 95 2. 
The Plaintiff declared that he exerciſed the Trade of a Wheeler, Kettle ans 

and was poſſeſſed of ſeveral Too's that related to the Trade, viz, Hunt, Mic. 

an Axe, Fc. and being ſo poſſeſſed gained a Livelihood, Ce. and: 27 2. 

by the Licence of the Defendant depoſited them in his Houſe, and' 

that he had detained them two Months after Requeſt, by which 

the Plaintiff had loſt the Benefit of his Trade; after Verdict it was 

moved in Arreſt of Judgment, becauſe the Plaintiff ought to have 

brought Detinue or Trover, But the Court held the Action well. 

brought, for if he have had the Goods again, Detinue is not pro 

per; and though a Detainer upon Requeſt is Evidence of a Con- 

verſion, yet it is not a Converſion, and the Damages he demands 

in this Caſe being ſpecial, the Action ought to be ſpecial. | 
The Plaintiff declared that his Wife unlawfully and without' winſmore 

his Conſent departed and continued abſent, and during that Time £4 Green- 

a large Eſtate real and perſonal was deviſed for her ſeparate ti 4p = 

and thereupon ſhe was deſirous of being reconciled and cohabiting 9 

with him, but the Defendant perſuaded and inticed her to conti- 

nue abſent, by means of which the continued abſent till her Death, 

whereby he loſt the Comfort and Society, of his Wife, and the Ad- 

vantage which he ought to have had from ſuch real and perſonal 

Eſtate, ' After Verdict for the Plaintiff for 3000 J. Damages, it was 


moved 
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moved in Arreſt of Judgment, that this was an Action primæ im- 
preſſionts. But the Court ſaid that every ſpecial Action on the Caſe 
was in itſelf a Novelty ; no Action lies without Damages, and the 
per quod will not alone be ſufficient, unleſs the Act done be illicit; 
but though a bare Inticement to depart may not be actionable, yet 
the Jury under the Direction of the Judge are Judges of the Lega- 
lity : And as receiving a Servant ſcienter is a Ground for an Action 
for the Maſter, a fortiori for the Huſband ; and Injuries, that are in 
their Nature of ſpiritual Conuſance, if attended with a temporal 
Damage, are a Ground of Action. 

So ſhooting off a Gun, per quod the Plaintiff's Decoy was da- 
maged, was holden to be aQicnable i in Hicteringal s Caſe, Hil. 

An. 
l It is impoſſible to ſet down all the Caſes in which an Action 
upon the Caſe will lie for conſequential Damages: I ſhall there- 
fore conclude this Head with referring to the fifth Chapter of the 


firſt Book, and repeating the Rule already taken Notice of in that 


Chapter, via. Where the immediate Act itſelf occaſions a Preju- 
dice, or is an Injury to the Plaintiff's Ferſon, Houſe, Land, Se. 
Treſpaſs vi et armis will lie; but where the "AR itſelf is not an 
Injury, but a Conſequence of that Act is prejudicial to the Plaintiff's 
Perſon, Houſe, Lands, &c. Treſpaſs vi et armis will not lie; but 
the proper Remedy is an Action upon the Caſe. The Caſe of 
Pitts v. Gaince and Foreſight may ſerve to illuſtrate this Rule. 
There the Plaintiff 1 in an Action upon the Caſe, for that 
he was Maſter of a Ship, and that it was laden with Corn _— to 
ſail, and that the Defendant ſeized the Ship and detained her, 

quod impeditus fuit in Viagio. It was objected that it ould 
have been Treſpaſs, and ſome Caſes cited; but Holt Ch. Juſt. 
ſaid, That in the Caſes cited the Plaintiff had a Property in the 
* bing taken, but here the Ship was not the Maſter's but the 
Owners; the Maſter only declares as a particular Officer, and can 


only recover for his particular Loſs ; though he ſaid he might 


have brought Treſpaſs, declaring upon his Poſſeſſion, which in 
"Treſpaſs is ſufficient, 
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B O O K III. 


For what Injuries affecting a Man's 
real Property, an Action may be 
maintained. 


INTRODUCTION. 


HE Actions, which may be brought for Injuries affecting 
a Man's real Property, are of three Sorts, 


I. Such in which Damages alone are to be recovered. 
2. Such by which a Term for Years may be recovered. 
3. Such by which a Freehold may be recovered, 


The Actions in which Damages alone are to be recovered are 
two, 


E 1. Treſpaſs. ü 
8 2. Caſe, of which enough has been already faid in 
at the laſt Chapter of the laſt Book. 


The only Action by which a Term for Vears * be recovered, 
is Ejectment. 


The Actions by which a Freehold may be recovered are, 


1. A Writ of Right. 
2. A Formedon. 
. Dower. 
4 Walte, 
5. Aſſize. 
6. Quare impedit. 
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The 6 Car- 
penters caſe, 
$ Co. 


Cr. J. 147, 


Salk. 221. 


An Introduction to the Law 


CHAPTER I. 
Of Treſpaſs. 


HE Action of Treſpaſs lies for an Injury done by one pri- 

vate Man to another, where the immediate Act itſelf occa- 
ſions the Injury either to his Perſon, Goods or Lands, and though 
in this Place I ought regularly to treat only of the laſt; yet (as I 
before promiſed) I ſhall likewife take into my Conſideration the 
ſecond, having already ſpoken of the firſt as far as is neceſſary. 
Where Entry, Authority or Licence is given to any one by the 
Law, and he does abuſe it, he will be a Ireſpaſſer a nic ; but 
where it 1s given by the Party, he may be puniſhed for the Abuſe, 
but he will not be a Treſpaſſer ab initio. But the not doing can- 
not make the Party, who has Authority or Licence by the Law, 
a Treſpaſſer ab initio, becauſe not doing is no Treſpaſs. 

In Treſpaſs for taking a Gelding, ihe Deſcendant juſtified the 
taking of him as an Eſtray, the Pizintiff replied that he Jaboured 
the ſaid Gelding, riding upon him and drawing with him, where- 
by he was much damnified ; the Defendant ocmurred, and it was 


objected that the firſt Seizure was lawful by the Plaintiff's own 


ſhewing, and therefore the Action ſhould not have been brought 
for the taking, but for the ſubſequent Tort : Put the Court held 
that he was puniſhable for the Abuſe of an Action of Treſpaſs, as 
a Treſpaſſer ab 112710, and that the uling of the Eſttay was an 
Abuſer; for it is not lawful except in Caſe of Neceſſity, and for 
the Benefit of the Owner; as to milk Milch Kine, &c. 

In Treſpaſs for taking away his Goods, the Defendant juſtified 


Gargrave aud the taking nomine d:/{ri&15nts Damage Feaſant ; the Plaintiff re- 


Smith, 


Sir Ralf Bo- 
vey's caſe, I 
Ventr. 217. 


plied guod poſi d ſtrictionem, vis. eodem die, Ec. he converted them 
to bis own Uſe. On Demurrer it was holden to be no De— 
parture, but to make goud the Declaration, for he that abuſes a 
Diſtreſs is a Treſpaſſer ab 797770; and it would be of no Avail to 
the Plaintiff to ſtate the Converſion in his Declaration, for it is no 
way neceſſary to his AQtion ; and if alledged necd not be anſwer- 
ed: It would be out of Time to ſtate it in the Declaration, but it 
muſt come-in in the Replication, 


But 


* 


Relative to Trials at Niſi Prius. 81 


But in Treſpaſs for breaking and entring his Houſe, and taking Str. 851. 
an exceſſive Diſtreſs, after Judgment by Default, it was holden on 
Error brought that Treſpaſs would not lie; for the Entry was law- Hutchings a»d 
ful, and there is nothing ſubſequent to make it a Treſpaſs, as there A 
is where the Diſtreſs is abuſed. At common Law the Party 
might take a Diſtreſs of more Value than the Rent, therefore that 
did not make him a Treſpaſſer ab initio, but the Remedy ought 
to be by ſpecial Action founded upon the Statute of Marleberge. ; 
And note, That in Diſtreſs for Rent, if the outward Door be Browning a4 
open, the Diſtrainant may juſtify the breaking open an inner Door Darn, 9 G. 2. 
or Lock, in order to find any Goods which are diſtrainable. 
By 11G. 2. c. 19. A Diſtreſs for Rent ſhall not be deemed 
unlawful for any Irregularity in the Diſpoſition of it afterward, 
nor the Party making it a Treſpaſſer ab initio: But the Par 
agorieved may recover full Satisfaction for the ſpecial Damage he 
ſhall have ſuſtained thereby, and no more, in an Action of Treſ- 
paſs or on the Caſe, unleſs Tender of Amends have been before 
made, f 
By 17G. 2. c. 38. Where any Diſtreſs is made for Money 
juſtly due for the Relief of the Poor, it ſhall not be deemed un- 
lawful, nor the Party making it a Treſpaſſer, on account of any 
Defect or want of Form in the Warrant of Appointment of ſuch 
Overſeers or in the Rate or Aſſeſſments, or in the Warrant of 
Diſtreſs thereupon ; nor ſhall the Party be deemed a Treſpaſſer 
ab initio on Account of any Irregularity which ſhall afterward be 
done by him, but the Party grieved may recover for the ſpecial 
Damage, unleſs Tender of Amends have been before made. 


Note; A Warrant may be made to diſtrain before the Time Chartwood 


for which the Rate is made is expired. and Beſt, 
| Weſtminſter 
. 5. : ade þ / 
It hath been determined that Averia Curuce may be diſtrained 


| f Hutchings 
for the Poor's Rate, though there be ſufficient Goods on the Pre- v. Chamber 


miſſes independent of them; and the Law ſeems to be the ſame & = * 5 
in all Caſes where an Act of Parliament gives Remedy by Diſtreſs ?' 8 
and Sale. And though where a Man has an entire Duty, he ſhall 
not ſplit and diſtrain for diſtinE Parts at ſeveral Times: yet if he 
be miſtaken in the Sufficiency of what he has taken, there is no 
Reaſon or Law that he ſhould not diſtrain again for the Reſidue. 

Where the Subject Matter of the Suit is within the JuriſdiQtiop Hardr. 480. 
of the Court, but the want of Juriſdiction is as to the Perſon or 10 Co. 76. 


M Place, 


7 


82 An Introduction to the Law 


Place, unleſs the want of Juriſdiction appear on the Procefs to the 
Officer who executes it, he is not a Treſpaſſer : But where the 
Subject Matter is not within the Juriſdiction, there every Thing 
done is abſolutely void, and the Officer a Treſpaſler. 
Higginſon v Though an Officer may juſtify under the meſne Proceſs of an 
Martin awd inferior Court, without ſaying that. the Cauſe of Action aroſe 
Hadley, M. within the Juriſdiction, yet when he juſtifies under Proceſs of 


$ Can. 2. . FP 
Rot. 476. Execution he ought to make it appear that the Cauſe aroſe within 
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Moor 248, 


the juriſdiction of the Court, or at leaſt that it was ſo laid: But 
that would not be ſufficient for the Plaintiff himſelf, he ought to 
know the Extent of the juriſdiction for which he applies for Juſ- 
tice; and therefore if in an Action of falſe Impriſonment he juſti- 
fied under the Proceſs of an inferior Court ; the Plaintiff above 
might reply that the Cauſe of Action aroſe out of the Juriſdiction 
of the Court, and a Rejoinder praying Judgment if the Plaintiff 
having by his pleading in the inferior Court admitted the Juriſdic- 
tion there, ſhall now be admitted to deny it here, would not be 
ood. 
: But by 24 G. 2. (quod vide ante) no Conſtable will be anſwer- 


able for obeying a Juſtice's warrant, notwithſtanding any Defect 


of Juriſdiction in the Juſtice. 

Note; That Warant ex vi termini means only an Authority; 
therefore a Warrant under the Hand of the Juſtice is ſufficient 
without being under Seal, unleſs particularly required by Act of 
Parliament, 

And Note, That by 27 G. 2. c. 20. in all Caſes where any 
Juſtice is impowered, by any Act made or to be made, to iſſue a 
Warrant of Diſtreſs, it ſhall be lawful for him in ſuch Warrant 
to order the Goods diſtrained to be ſold within a certain Time li- 
mited by ſuch Warrant, fo that ſuch Time be not leſs then four, 
nor more than eight Days, unleſs the Money, for which ſuch 
Diſtreſs ſhall be made, together with the Charges of taking and 


keeping ſuch Diſtreſs, be ſooner paid. 


Proof that the Plaintiff had delivered a Box with the Goods in 
it to the Defendant to keep, and that the Defendant had broken 
open the Box and converted the Goods to his own Uſe, would be 
ſufficient to maintain the Declaration ; for where-ever a Man has 


neither a general nor a ſpecial Property, and he converts the Goods, 
Treſpaſs will lie. 


But 


Relative to Trials at Niſi Prius. | 57 


But the Plaintiff can only prove the taking ſuch Goods as are 
mentioned in the Declaration; becauſe a Recovery in the Action 
could not be pleaded in Bar to any other Action brought for taking 
other Goods than thoſe ſpecified in the Declaration; and therefore 
where the Declaration was for entering the Plaintiff's Houſe and , Str. 69; 
taking diverſa Bona et Catalla ipſius querentis ibidem inventa, after 

Verdict for the Plaintiff Judgment was arreſted. 

After Judgment vacated and Reſtitution awarded, the Defen- 1 Lev. gz. 
dant brought Treſpaſs againſt the Plaintiff for taking the Goods, 
and the Court held that the Action would lie; for by vacating the 
Judgment it is as if it had never been, and is not like a Judgment 
reverſed by Error. But in ſuch Caſe it would not lie againſt the 
Sheriff, who has the King's Writ to warrant him ; but the Party 
muſt produce not only the Writ but the Judgment. 

In Treſpaſs Quare Clauſum fregit the DefenJant pleaded, that alk. 248. 
the Plaintiff diſtrained his Hog, Damage Feaſant for the ſame 
Treſpaſs ; the Plaintiff replied that the Hog eſcaped without his 
Conſent, and that he is not ſatisfied for the Damage; on Demwrrer 
it was holden that the Action would not lie, though it was admit- 
ted that if the Diſtreſs had died the Action would revive, but the 
Eſcape (unleſs the contrary be ſhewed) is the Fault of the Plain- 
tiff. 

Treſpaſs vi et armis does not lie againſt a Leſſee for Years for Aleyn 82. 
cutting down Timber Trees, and carrying them away and ſelling 
them ; but if after cutting them down he let them lie, and after- 
ward carry them away, ſo that the taking and carrying away be 
not one continued Act, but there is Time for the Property of the Herlaken- 
divided Chattle to ſettle in the Leſſor, Treſpaſs will lie: And the den' caſe, 
Reaſon why he is not otherwiſe liable is, that he has a ſpecial * wk 
Property or Intereſt in them for Repairs and Shade, and therefore 
if the Trees be excepted in the Leaſe, it will make him a Treſ- 
paſſer equally with a Leſſee at Will, and it will lie againſt Tenant 
at Will, becauſe ſuch Acts determine the Will; but againſt a Te- Co. L. 57: 
nant by Sufferance the Leſſor cannot have Treſpaſs before En- 
trance. And though Treſpaſs will lie againſt the Leſſor for Years , Raym · 39. 
for cutting the Trees where they are excepted in the Leaſe; yet 
if he put in his Cattle to feed, and they bark the Trees, Treſpaſs 
will not lie. | | 

Note; If Land be leaſed to A. for a Year, and ſo from Year 
to Year as long as both Parties ſhall agree; this is a Leaſe for two 


M 2 Years 


Salk. 414- 
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Years certain; and if the Leſſee hold on after two Years, h 

1 Raym. 208. is not a Leſſee at Will (as the old Opinion was) but for a Vear 
certain, for his holding on is an Agreement to the original Con- 
tract; and ſuch an executory Contract is not void by the Statute- 
of Frauds, for there is no Term for above two Years ever ſubſiſt- 


Goodtitle ex ing at the ſame Time: But if the original Contract were only for 


_—_ b a Year, or if it were at 8 J. per Annum Rent without mentioning: 


per Foſter J. any Time certain, it would be a Tenancy at Will after the Expi- 
3 ration of the Vear, unleſs there were ſome Evidence, by a regular 
ved irom 


Berks, 1753. Payment of Rent annually or half-yearly, that the Intent of the 
Parties was that he ſhould be Tenant for a Year. 
By 6 An, c. 18. Guardians, Truſtees, Huſbands ſeiſed in 
Right of their Wives, and Tenants pur autre vie, holding over 
without Conſent are made Treſpaſſers, but the Act does not ex- 
tend to Leſſees for Years. 
Ca. K. B. If the Lord of a Manor cut down ſo many Trees as not to leave 
379» ſufficient Eſtovers, his Copyholder may bring Treſpaſs againſt 
him, and recover the Value of the Trees in Damage ; and if the 
Lord leave ſufficient Eſtovers, yet he ſhall recover ſpecial Damages; 
vi. for. the Loſs of his Umbrage, breaking his Cloſe, &c, there- 
fore if the Lord have a Mind to cut Trees, he ought to compound 
with his Tenant. | 
Lifford's caſe, If A. make a Leaſe for Years excepting the Trees, the Leſſor 
11 Co. 46. may enter to ſhew the Trees to a Purchaſer, and the Leſſee can- 
not bring Treſpaſs. Se 
1 Raym. 747. Note; If A. plant a Tree upon the extremeſt Limits of his 
Land, and the Tree growing extends its Roots into the Land of 
B. A. and B. are Tenants in common of the Tree ; but if all the 
Roots grow in A.'s Land, though the Boughs ſhadow the Land 
of B. yet the Property of the whole is in A. | 
It is not neceſſary to have an Intereſt in the Soil, to maintain 
Treſpaſs Quare Clauſum fregit, but an Intereſt in the Profits is ſuf- 
Welch ard ficient, as he who has prima tonſu.ra. So if J. S. agree with the 
cnet gr Owner of the Soil to plow and ſow the Ground, and for that to 
Wells, 1700. give him half the Crop, J. S. may have his Action for treading 
Salk. MSS. down the Corn, and the Owner is not jointly concerned in the 
growing Corn, but is to have half after it is reaped by way of Rent, 


which may be of other Things than Money: Though in Co. Lit. 


142. it is ſaid it cannot be of the Profits themſelves ; but that (as 
it ſeems) muſt be underſtood of the natural Profits. 


The 
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The Plaintiff may prove Treſpaſs at any Time before the Ac- Co. L. 283. 
tion brought, though it be before or after the Day laid in the De- 


claration. But in Treſpaſs with a Continuando the Plaintiff ought Per Holt. 4. 
to confine himſelf to the Time in the Declaration; yet he may at Hert- 
waive the Continuando, and prove a Treſpaſs on any Day before 

the Action brought, or he may give in Evidence only Part of the * 
Time in the Continuandso. 3 

Note; That of Acts that terminate in themſelves, and once , gy. "Y 
done cannot be done again, there can be no Continuando as hunt- 1 
ing or killing a Hare, or five Hares, but that ought to be alledged, 
that diverſis diebus ac vicibus between ſuch a Day and ſuch a Day 
he killed five Hares, or cut and carried away twenty Trees. And 
where a Treſpaſs is laid in Continuance that cannot be continued, 
Exception ought to be taken at the Trial, for he ought to recover 
but for one Treſpaſs. But Hunting may be continued as well as 
ſpoiling and conſuming Graſs. 5 

Whether the Treſpaſs may be laid with a Continuando or not, Raym 2403. 
depends much upon the Conſideration of good Senſe, as where 
Treſpaſs is brought for breaking a Houſe or Hedge, it may well 
be laid with a Continuando, for the pulling away every Brick or 
ſtick is a Breach ; but if the Declaration be that the Defendant 
threw down twenty Perches of Hedge Continuando tranſgrefſimem 
prediftam from ſuch a Day to ſuch a Day, this muſt be intended 
of a Poſternation done at the firſt Day, and therefore will be ilt 
upon Demurrer, or Judgment by Default, but will be aided by. 
Verdict, becauſe the Court will intend that the Jury gave no Da- 
mage for the Continuando. 

So Treſpaſs cannot be laid of looſe Chattels with a Continuando, Ibid; 
and if it be ſo laid, no Evidence can be given but of the taking at 
one Day, and therefore in Treſpaſs for meſne Profits it ought to be 
laid divers diebus ac vicibus. Where ſeveral Freſpaſſes are laid Salk. 639. 
in one Declaration, Continuando tranſgreſſiones t rædictas, and ſome 
of them may be laid with a Continuando and ſome not, after Ver- 
dict, the Continuando ſhall be extended only to the Treſpaſſes which 
may be laid with a C:2/7nuazdo, So where the Continuands is im- C, k. B. ol 
poſſible, the Court will intend no Damages were given for it. 

It my Diſſeizor cut'down- the Trees, Graſs or Corn growing Liford's caſe, . . 
upon my Land, and afterward I re-enter, I may have an Action '* Co, 5. 
of Treſpaſs againſt him, for aſter my Regreſs the Law ſuppoſes the 
Freehold always continued in me: But if my Diſſeizor make a 
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Feoffment in Fee, or a Leaſe for Years, and afterward I enter, I 

may not have Treſpaſs againſt thoſe who came in by Title, for. 

thoſe Fictions by Law ſhall not have Relation to make him who 

comes in by Title a Wron-doer vi et arms. ; | 

So the Law is laid down by Lord Coke, but it may admit of 

Cr. El. 540. Doubt, for there are Caſes to the contrary, and the Reaſon of the 
Mo. 461. T.aw ſeems to be with them. | 

Afllin and In Treſpaſs againſt the Tenant in Poſſeſſion for meſne Profits, 

Parkio, Mic. ejther by the Leſſor or the nominal Plaintiff, after a Recovery in 

nn Ejectment, the Plaintiff need not prove a Title; but it is ſuffi- 

on a Caſe te- cient to produce the Judgment in Ejectment, and the Writ of 

** Poſſeſſion executed, and to prove the Value of the Profits, and 


thereupon he ſhall recover from the Time of the Demiſe laid in 


Declaration. | 
Thorp and Where the Judgment was againſt the Tenant in Poſſeſſion, and 
on Ot. the Action of Treſpaſs is brought againſt him, it ſeems ſufficient 
tr. 5. 


to produce the Judgment without proving the Writ of Poſſeſſion 
executed, becauſe by entring into the Rule to confeſs, the Defen- 
dant is eſtopped both as to the Leſſor and Leſſce, ſo that either 
may maintain Treſpaſs without proving an aCtual Entry; but 
where the Judgment was againſt the caſual Ejector, and ſo no 
Rule entered into, the Leſſor ſhall not maintain Treſpafs without 
an actual Entry, and therefore ought to prove the Writ of Poſſeſ- 
ſion executed. | 

Decoſta ans In Caſe the Plaintiff can prove his Title accrued before the Time 
Arkins, per of the Demiſe, and prove the Deſendant to have been longer in 
< " J. Poſſeſſion, he ſhall recover antecedent Profits; but in ſuch Caſe 
the Defendant will be at Liberty to controvert the Title, which 
he cannot do in Caſe the Plaintiff do not go for more Time than 
is contained in the Demiſe ; becauſe being Tenant in Poſſeſſion 
he muſt have been ſerved with the Declaration, and therefore the 
Record is againſt him conclufive Evidence of the Title ; but 
againſt a precedent Occupier the Record is no Evidence, and there- 
fore againſt ſuch-a-one it is neceſſary for the Plaintiff to prove his 
Title, and alſo to prove an actual Entry; for Treſpaſs being a 

poſſeſſory Action cannot be maintained without it. Put it ma 
Stangnought admit of Doubt what proof of an actual Entry is ſufficient : It has 
32 2. been ſaid that the Plaintiff will be entitled to recover the meſne 
mes 357 Profits only, from the Time he can prove himſelf to have been in 
actual Poſſeſſion; and therefore if a Man make his Will and die, 


4 : the 
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the Deviſee will not be entitled to the Profits till he has made an 
actual Entry. Others have holden that when once he has made an 2 R. A. tit. 
actual Entry, that will have Relation to the Time his Title accru- e 
ed, ſo as to intitle him to recover the meſne Profits from that 9 
Time, and they rely on the Caſe in Sid. 239, which was Treſ- 
paſs brought for the meſne Profits devant le Leaſe, and nothing 
ſaid in the Caſe about providing an aQual Entry antecedent to it : 
They fay too, that if the Law were not ſo, that the Courts would 
never have ſuffered Plaintiffs in Ejectments to lay their Demiſes 
back in the Manner they now do, and by that Mean intitle them- 
ſelves to recover Profits which they would not otherwiſe be intitled 
unto. However ſuppoſing a ſubſequent Entry has Relation to the 
Time the Plaintiff's Title accrued, yet certainly the Defendant 
may plead the Statute of Limitations, and by that Mean protect: 
himſelf from all but the fix laſt Years. 

But another Queſtion might be put, which would perhaps oc- 
caſion more Difficulty, viz. Suppoſe the Defendant were to plead 
the former Recovery in the Ejectment in Bar, how muſt the 
Plaintiff reply ? It ſeems certain that the Plaintiff may recover the 
whole meſne Profits in the Ejectment, and that is apparent from 
the 16 & 17 Car, 2. which enaQts, that in Caſe the Judgment 
be affirmed on the Writ of Error, the Court may award a writ: of 
Enquiry as well of the meſne Profits, as of the Damages by any 
| Waſte committed after the firſt Judgment. Perhaps it may be an- 
ſwered, that the Court will take Notice that the Proceedings in 
Ejectment are merely fictitious, and only to enable the Plaintiff to 
get Poſſeſſion, and that it is never uſual to recover more than ſmall 
Damages for the Ouſter, without any Conſideration had of the 
meſne Profits. And it is certain the Courts do frequently take that 
in Conſideration ; otherwiſe the Leſſor would not be intitled to 
recover at all for the Time laid in the Declaration, ſince by his- 
own ſhewing, his Leſſee and not himſelf was entitled to the Ac- 
tion. But if the Plaintiff were, upon the Judgment in EjeAment: 
being affirmed on Error, to have a Writ of Enquiry, it would 
probably (if rightly pleaded). prevent his recovering any Thing 
in a ſubſequent Action of Treſpaſs ; and therefore if the Demiſe 
were laid any Time back, it would be adviſeable for the Plaintiff Poe v. 
in Ejectment to take (as he may) Judgment for his Coſts on the Roach, E. 
Writ of Error, without having any Writ of Enquiry. Note; in 1G, 2.6K. 


Caſe the Action be brought after a Judgment. by Default againſt 8 


the. 
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the caſual Ejector, it is uſual for the Plaintiff to recover the Coſts 
| Agreed ibid, of the Ejectment, as well as the meſne Profits. In Caſe the Ac- 
tion be brought by the nominal Plaintiff in Ejectment, the Court 


will upon Application ſtay the Suit til Security f is given for an- 
ſwering the Coſts. 


2 R. A. 657, If in Treſpaſs Quare Clauſum fregit the Plaintiff ſet out the 


678. Abuttals of his Cloſe, he muſt on the Evidence prove every Part 
of his Abutment; as if the Abuttal be laid a parte auſtrali to the 

i Mill of A. he muſt prove a Mill there, and that it was in the Te- 
1 nure of A. but it will be ſufficient though there be an Higbway 
4 velr. 114. between them. So if the Abuttal be aſſigned towards the Eaſt, 


though it be North, if it incline to the Eaſt it is ſufficient. If the 
Plaintiff count of a Treſpaſs in one Acre ſetting forth its Abuttals, 
and he prove a Treſpaſs in any part of that Acre fo abutted, the 
Jury may find the Detendant guilty as to that Part, 

Salk. 642. Many Things may be laid in Aygravation of Damages, of 

as which alone Treſpaſs would not lie; as Treſpaſs may be brought 
for entring the Plaintift's Houſe, and beating his Wife, Child or 
Servant; but in ſuch Caſe the Plaintiff cannot recover Damages 
for loſißg the Servi e of his Child or Servtnt, becauſe he may have 
a proper Action for that Purpoſe, nor can that be given in Evi- 
dence; but the Beating may be given in Evidence to aggravate 

1 Sid. 225. the Damages; for now (though it has been holden otherwiſe 
formerly) if the principal Matter will bear an Action, you may 
give any Thing in Evidence in Aggravation of Damages, . e. any 
Thing that will not of itſelf bear an Action; for if it will, it muſt 
be ſhewn, as in Treſpaſs Quare Clauſum fregit, the Plaintiff would 
not be permitted to give Evidence of the Defendant's taking a- 
way a Horſe, Sc. But in Treſpaſs Qrare Clauſum et Domu 
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0 | Fregit, he may give in Evidence that the Defendant came into his 

1 Houſe, and defiled his Daughter. — 

ff | Salk. 643. Where the Action is tranſitory (as Treſpaſs for taking Goods) 
„ the Plaintiff is forecloſed to pretend a Right to the Place, nor can 
we - it be conteſted upon the Evidence who had the Right; therefore 
„ Poſſeſſion is Juſtification enough for the Defendant, and it is ſuf- 
1 5 1 ficient or him to plead that he was poſſeſſed of Blackacre, and that 
ai bi he took the Goods Damage Feaſant without ſhewing any Title. 
+38 Put it is otherwiſe in Treſpaſs Qzare Clauſim fregit, becauſe there 
| i 1 the Plaintiff claims tEe Cloſe and the Right may be conteſted, 
11 7 
| |! 
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Treſpaſs for taking and detaining his Cattle at Teadington; the 1 and 
Defendant juſtified taking them Damage Feaſant at K:ng/ton, and or apy Tr. 
that he carried them to Teddington and impounded them there: It 
was objected on Demurrer that the Juſtification was local, and 
therefore the Defendant ought to have traverſed the Place in the 
Declaration; ſed non Allocatur, for when the Defendant ſays he 
carried them to Teddington and impounded them there, they agree 
in the Place ; for if the Defendant had not a Right to take them, 
he was a Treſpaſſer at Teddington. 

In Treſpaſs Qyare Clauſum fregit, the Defendant may upon not : R. A. 676, 
guilty give in Evidence that he had a Leaſe for Years (but not "os 
that he had a Leaſe at Will, for that is like a Licence which may Br. General 
be countermanded at Pleaſure,) or that his Servant put the Cattle Hue, 82. 
there without his Aſſent: But he c nnot give in Evidence a Right 1 Raym. 732. 
of Common, or to a Way, or any other Eaſement ; nor can the Co. L. 283. 
Defendant give in Evidence that the Plaintiff ought to repair his 
Fences, for want whereof the Cattle eſcaped ; nor that he entered 
to take his Emblements or Cattle; nor that he entred in Aid of an 5 Co. 85. 
Officer for Execution of Proceſs, or in freſh Purſuit of a Felon, or 
to remove a Nuſance, nor that it was the Freehold of A. and that gr. General 
he entred by his Command or Licence, for theſe are all Matters Iſſue, 81. 
of Juſtification only, a | | 

(Note; every Man of common Right may juſtify the going of : Ray. 725. 
his Servant or Horſes upon the Banks of navigable Rivers, for tow- 
ing Barges, &c. and if the Water impair the Banks, they ſhall ' 
have reaſonable Way in the neareſt Part of the next Field.) 

Upon Not Guilty in Treſpaſs the Defendant gave in Evidence Hatton 44 
Articles, by which Sir Robert Hatton (under whom the Plaintiff Neal, per 
claimed as Heir) fold the Defendant 300 of the beſt Trees in ſuch _ J. 
a Wood, to be taken between ſuch a Time and ſuch a Time. 

Sir Robert died, and the Defendant within the Time took the 
Trees; upon which the Plaintiff proved Sir Robert was only Te- 
nant in Tail, but this was a voluntary Settlement of his own; and 
the Judge held clearly that this Sale, being proved to be for a va- 
luable Coſideration, bound the Heir in Tail, being within the 
27 El. c. 4. and beſides the Settlement was with a Power of Re- 
vocation, and the Plaintiff was nonſuited. | 7H 

The Defendant cannot give in Evidence, that the Goods were co. L. 233; 
ſeized as a Heriot, or that they were diſtrained Damage Feaſant, _— 31. 
Sc. But in Treſpaſs for taking Goods from the Plaintiff's Wife, alk, 151, 
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the caſual Ejector, it is uſual for the Plaintiff to recover the Coſts 


88 


Agreed ibid, of the FjeArment as well as the meſne Profits. In Caſe the Ac- 


tion be brought by the nominal Plaintiff in Ejectment, the Court 


will upon Application ſtay the Suit till Security 1 is given for an- 
ſwering the Coſts, 


2 R. A. 6573, If in Treſpaſs Quare Clauſum fregit the Plaintiff ſet out the 
678. Abuttals of his Cloſe, he muſt on the Evidence prove every Part 


of his Abutment ; as if the Abuttal be laid a parte auſtrali to the 


Mill of A. he muſt prove a Mill there, and that it was in the Te- 


nure of A. but it will be ſufficient though there be an Highway 


velr. 114. between them. So if the Abuttal be aſſigned towards the Eaſt, 
though it be North, if it incline to the Eaſt it is ſufficient, If the 
Plaintiff count of a Treſpaſs | in one Acre ſetting forth its Abuttals, 
and he prove a Treſpaſs in any part of that Acre ſo abutted, the 
Jury may find the Defendant guilty as to that Part, 

walk 64a. Many Things may be laid in Apgravation of Damages, of 

Dr. Ol, 


which alone Treſpaſs would not lie; as Treſpaſs may be brought 
for entring the Plaintift's Houſe, and beating his Wife, Child or 
Servant; but in ſuch Cafe the Plaintiff cannot recover Damages 
for loſing the Serviie of his Child or Servtnt, becauſe he may have 
a proper Action for that Purpoſe, nor can that be given in Evi- 
dence; but the Beating may be given in Evidence to aggravate 
the Damages; for now (though it has been holden otherwiſe 
formerly) if the principal Matter will bear an Action, you may 
give any Thing in Evidence in Aggravation of Damages, f. e. any 
Thing that will not of itſelf bear an Action; for if it will, it muſt 
be ſhewn, as in Treſpaſs Quare Clauſum fregit, the Plaintiff would 
not be permitted to give Evidence of the Defendant's taking a- 
way a Horſe, Gc. But in T reſpaſs Qyare Clauſum et Domum 
Fregit, he may give in Evidence that the Defendant came into his 
Houſe, and defiled his Daughter, 

Where the Action is tranſitory (as Treſpaſs for taking Goods) 
the Plaintiff is forecloſed to pretend a Right to the Place, nor can 
it be conteſted upon the Evidence who had the Right; therefore 
Poſſeſſion is_Juſtification enough for the Defendant, and it is ſuf- 
ficient or hin to plead that he was poſſeſſed of Blackacre, and that 

he took the Goods Damage Feaſant without ſhewing any Title. 
Put it is otherwiſe in Treſpals 
the Plaintiff claims tEe Cloſe and the Right may be conteſted, 


1 Sid. 225. 


Salk. 643. 


Treſpaſs 


Pare Cloujum fregit, becauſe there 
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Treſpaſs for taking and detaining his Cattle at Tedd:ngton ; the 3 and 
Defendant juſtified taking them Damage Feaſant at King//on, and vr aw =Y 
that he carried them to Teddington and impounded them there: It 
was objected on Demurrer that the Juſtification was local, and 
therefore the Defendant ought to have traverſed the Place in the 
Declaration ; ſed non Allocatur, for when the Defendant ſays he 
carried them to Teddington and impounded them there, they agree 
in the Place ; for if the Defendant had not a Right to take them, 
he was a Treſpaſſer at Teddington. 

In Treſpaſs Quare Clauſum fregit, the Defendant may upon not : R. A. 676, 
guilty give in Evidence that he had a Leaſe for Years (but not“ 
that he had a Leaſe at Will, for that is like a Licence which may Br. General 
be countermanded at Pleaſure,) or that his Servant put the Cattle Hue, 82. 
there without his Aſſent: But he c nnot give in Evidence a Right i Raym. 732. 
of Common, or to a Way, or any other Eaſement ; nor can the Co. L. 283. 
Defendant give in Evidence that the Plaintiff ought to repair his 
Fences, for want whereof the Cattle eſcaped ; nor that he entered 
to take his Emblements or Cattle; nor that he entred in Aid of an 5 Co. 85. 
Officer for Execution of Proceſs, or in freſh Purſuit of a Felon, or 
to remove a Nuſance, nor that it was the Freehold of A. and that Br. General 
he entred by his Command or Licence, for theſe are all Matters Iſſue, 81. 
of Juſtification only, ; | | 8 | 

(Note; every Man of common Right may juſtify the going of 1 Ray. 725. 
his Servant or Horſes upon the Banks of navigable Rivers, for tow- 
ing Barges, &c. and if the Water impair the Banks, they ſhall ' 
have reaſonable Way in the neareſt Part of the next Field.) 

Upon Not Guilty in Treſpaſs the Defendant gave in Evidence Hatton #4 
Articles, by which Sir Robert Hatton (under whom the Plaintiff Neal, per 
claimed as Heir) ſold the Defendant zoo of the beſt Trees in ſuch _ . 
a Wood, to be taken between ſuch a Time and ſuch a Time. 

Sir Robert died, and the Defendant within the Time took the 
Trees; upon which the Plaintiff proved Sir Robert was only Te- 
nant in Tail, but this was a voluntary Settlement of his own ; and 
the Judge held clearly that this Sale, being proved to be for a va- 
luable Coſideration, bound the Heir in Tail, being within the 
27 El. c. 4. and beſides the Settlement was with a Power of Re- 
vocation, and the Plaintiff was nonſuited. | 50 

The Defendant cannot give in Evidence, that the Goods were co. L. 233; 
ſeized as a Heriot, or that they were diſtrained Damage Feaſant, March zu. 


Sc. But in Treſpaſs for taking Goods from the Plaintiff's Wife, Salk, 151, 
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he may give in Evidence that they were taken after a Decree for 
Alimony (for that is a ſeparate Maintenance, and not in the Pow- 
er of the Huſband.) But he cannot give in Evidence, that the 
Plaintiff had no Property, for Poſſeſſion is ſufficient to maintain 
Treſpaſs. So he may give in Evidence, or plead that he is Te- 
nant in common with the Plaintiff: But if he would take Ad- 


vantage of a Stranger being ſo, he muſt plead it in Abatement, 


for that will not prove him Not Guilty. 

So if there be two Defendants, they may plead a 8 in 
common in one of them with the Plaintiff 

If Treſpaſs be brought by an Executor againſt an Executor de fon 
fort, he may give in Evidence Payment of Debts to the Value in 
Mitigation of Damages; but yet there ſhall be a Verdict againſt 
him, for he is nevertheleſs a Treſpaſſer. 

If Treſpaſs be brought againſt a Sheriff, he may give in Evi- 
dence that he levied the Goods by Virtue of a i Fa. againſt the 
Plaintiff, without ſhewing a Copy of the Judgment. But if the 
Goods were the Goods of FJ. S. and the Plaintiff claim them by a 
prior Execution (or Sale) that was fraudulent, the Sheriff muſt 
ſhew a Copy of the Judgment. 

Note; A Fi. Fa. is de bonis et catallis debitoris, and therefore 
the Debtor's Goods only can be taken in Execution : But the Lev. 
Fa. is de exitibus terræ, and therefore the Cattle of a Stranger le- 
vant and couchant may be taken, for they are Iſſues ; but the Cat- 
tle of another Tenant in common cannot, for he has done nothing 
but what he might do; but then his Tittle-muſt be fcund by the 
Inquiſition, for otherwiſe he is bound till he avoid it by a Mon- 
The Fi. Fa. firſt delivered to the Sheriff ought to 
be firſt executed ; but if he execute the ſecond firſt, the Execu- 
tion is good, and the Party can only have his Remedy againſt the 


Sheriff, Note ; At Common Law the Goods were bound from - 


the Teſte of the Writ, but by 29 Car. 2. they are bound only from 


I owthal V, 


Tomkins. 2. 


Eq Ca. Abr. 
381. 


the Delivery of the Writ to the Sheriff. 

Per Hardwicke C. neither before the Statutes of Frauds nor 
ſince, is the Property of the Goods altered, but continues in the 
Defendant, till Execution executed. The Meaning of the 


Words, © That the Goods ſhall be bound from the Delivery of 


« the Writ to the 8 heriff, is that after the Writ is ſo delivered, 
if the Defendant make an Aſſignment of his Goods, unleſs in 
Market Overt, the Sheriff may take them in Execution. 


Note 3 
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Note; By 21 Jac. 1. The Defendant may to a Treſpaſs Quare 
Clauſum fregit, plead a Diſclaimer, and that the Treſpaſs was by 
Negligence or involuntary, and Tender of ſufficient Amends be- 
fore the Action brought; whereupon or upon ſome of them the 
Plaintiff ſhall be enforced to join Iſſue. | 

If in Treſpaſs Quare Clauſum fregit a Man declare generally in Lambert v. 
ſuch a Vill, the Defendant may plead liberum Tenementum, and if N 15 
the Plaintiff traverſe it, it is at his Peril; for the Defendant, if he 
have any Part of the Land in the whole Town, ſhall juſtify it 
there ; and therefore the better Way is for the Plaintiff to make a 
new Aſſignment. Yet Q. how can he make a new Aſhgnment, 6 Mod. 117. 
unleſs the Defendant in his Plea give a Name certain to the Locus 
in quo? And therefore in Dy. 23. c. 147. it is ſaid that if the De- 
fendant ſay, that the Locus in quo is {ix Acres in D. which are his 
Freehold, and the Plaintiff ſay they are his Freehold, and in Truth 
the Plaintiff and Defendant have both fix Acres there, the Defen- 
dant cannot give in Evidence, that he did the Treſpaſs in his own 
Soil, unleſs he give a Name certain to the fix Acres, (for other- 
wiſe ſays the Book) the Plaintiff cannot make a new Aſſignment. 
And it is certain that where the Action is tranſitory (as for taking 
the Plaintiff's Goods) the Defendant, if he would plead the Locus 
in quo to be his Freehold, and that he took the Goods Damage 
Feaſant, muſt aſcertain the Place at his Peril; becauſe by his Plea 
he has made that local which was at large before; for the taking 
of the Goods is the Gift of the Action, and therefore the Plaintiff , Lu. 148. 
may prove it at a different Place than that laid in the Declaration, 

If the Plaintiff make a new Aſſignment, and the general Iſſue Cr. El. 432. 
be joined thereon, the Plaintiff cannot prove the Defendant guilty 
at the Place mentioned in the Bar; for when the Plaintiff makes 
a new Aſſignment, he waives that whereto the Defendant pleaded 
in Bar; ſo as in Truth if it be the ſame Place, he can never take 
Advantage thereof, and therefore if it be the ſame, yet the Defen- 
dant ought not to rejoin that it is ſo, but plead Not Guilty, and 
take Advantage of it at the Trial, | 

As Treſpaſs is a poſſeſſory Action, it is enough for the Plaintiff Cary 424 
in his Replication to traverſe the Title ſet out by the Defendant, Holt, 19 G. 
without ſetting up a Title in himſelf; for the Poſſeſſion admitted © 
in the Plea in giving Colour is ſufficient, unleſs the Defendant can 
make out a Title in himſelf, But if in Treſpaſs for taking a Geld- Cockerel 5 
ing (or other Chattle) the Defendant plead that the Place where Araiftrorg, 
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is 100 Acres, and that J. S. is ſeiſed thereof in Fee, and that he 
as his Servant and by his expreſs Orders took the Gelding (or other 
Chattle) Damage Feaſant, the Plaintiff cannot reply de injuria ſua 


propria abſque tali Cauſa, for that would put in Iflue three or four 
Things ; but he mult traverſe one Thing in particular, 


Raley v Ro- The Defendant pleaded a Right of Common for his Cattle le- 
'binſon, M. vant and couchant, and to another Count a Licence to cut down a 


E wy Tree to make a Gate, and that he had applied it for that Purpoſe, 


The Plaintift replied as to. the firſt that they were not his own 
commonable Cattle levant and couchant, and as to the ſecond 
proteſlando that the Tree was not applied, traverſed the Licence 
and concluded to the Country. The Defendant demurred ſpeci- 
ally to the firſt Replication, becauſe it was multifarious, and as to 
the other becauſe it concluded to the Country when 1t ſhould have 
been with an Averment. But the Court held the firſt Traverſe 
good, for the Rule is not that you muſt join Iſſue on a ſingle Fact, 


but on a ſingle Point, which need not conſiſt only of one Fact.— 


A Cuſtom from the Nature of it muſt have ſeveral : In this Cafe 
the Levancy and Couchancy of his own commonable Cattle make 
up this one Point of Right to the Common. As to the ſecond 
they held that by the Denial of the Licence, and admitting all the 
reſt of the Fact, the Plaintiff put the ſubſtantial Thing in Iſſue, 
therefore ought to conclude to the Country, : 

JETT TS Defendant plead that it is his Freehold, the Plaintiff may 

Strother. M. reply three Ways, 1. That it is his Freehold, and then he mult 

14 G. 2. C. F. alway traverſe the-Defendant's Plea, except in one Caſe, and that 
is where he makes a new Aſſignment. 2. Or he may derive a 
Title under the Defendant, and then he muſt not deny its being 
the Defendant's Freehold, 3. He may ſet up a Title not incon- 
ſiſtent with the Defendant's; and then he may either traverſe the 
Defendant's Title or not as he pleaſes. 

„ R. A. 84; If the Declaration be for taking away a Stack of Rye, the Jury 
may find the Detendant guilty as to five Quarters Parcel thereof, 

Cr Car. 34. and Not Guilty as to the Reſidue, So if the Declaration be for 
cutting and taking away Trees, the Defendant may be found 

Cirth. 20. guilty of the taking, though not of the cutting. So if there be 
two Defendants, the Jury may find them ſcverally guilty as to 
Part, and ſeverally not guilty as to the Reſidue, and aſſeſs D:ma- 
ges ſeverally ; but if the Jury were to find them guilty de præmiſſis, 
aud then fever the Damages, it would be ill, for by finding them 
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guilty de præmiſſis, they find them equally guilty, and then they 
cannot ſever the Damages, which is to find one more guilty than 
the other. | , ip 

Treſpaſs, againſt two for taking Goods, the one pleaded Not * = 
Guilty and Verdict againſt him; the other pleaded the Plaintiff .. . ; 
had given him the Goods, and Verdict for him; and it was hol- Hob. 54. 
den that the Plaintiff ſhould not have Judgment againſt the other, ; * 
it being one Action, and the Court apprized that the Title was 
againſt the Plaintiff. ; 

Treſpaſs againſt three for taking the Plaintiff's Goods; and for 
falſe Impriſonment, Judgment by Default. againſt one; Not 
Guilty pleaded by another ; and a Demurrer to the Declaration 
by the third. At the Trial of the general Iſſue, there was like 
wiſe a Writ to aſſeſs Damages on the Judgment by Default, and 
contingent Damages on the Demurrer. The Jury gave a Verdict 
for the Defendant on Not Guilty, and 100/. on the Writ of En- 
quiry as to one of the Defendants, and 15. as to the other. And 
Lee Ch. J. was of Opinion, that the Jury might ſeparate the Da- 
mages ;, the Defendants not having pleaded jointly. 

But where the Plaintiff declared againſt two for a joint Tref- Hill and Win- 
paſs, and the Jury found them guilty in Manner and Form as Ay * * 
the Plaintiff complained againſt them, and aſſeſſed Damages Tr. 8 
againſt H. 40 5. and 4» 3. Coſts, and againſt V. 15 and 
15. Coſts, and Judgment was entered againſt Hu for 4/, Da- 
mages aſſeſſed by the Jury, and 23 J. Coſts de Incremento, in the 
whole 27 J. and againſt Vinſey 1 s. Damages and 1 s. Coſts, On 
Error. being brought for this Cauſe the Court reverſed the Judg- 
ment, ſaying that as there was a joint Treſpaſs laid and found, 
the Damages could not be ſevered. 


2 Str. 1140. 
Ante. 14, 
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CHAPTER. Ii. 
Of Ejectment. 


HE ſecond So t of Action which may be brought for an 

Injury affecting the real Property of the Party, is an Eject- 
ment, by which a Term for Years is to be recovered; and as this 
is almoſt the ſingle Action now in Uſe for the Recovery of Eſtates, 
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(the Perſon who claims the Right bringing an EjeAment in the 
Name of a fictitious Leſſee) it will be neceſſary to treat pretty 

largely upon this Head. | 
The Plaintiff who claims a Title feigns a Leaſe, and in the 
Name of the fictitious Leſſee delivers a Declaration againſt the 
caſual Ejector (who is alſo ſome feigned Perſon) to the Tenant in 
Poſſeſſion; upon this Declaration there is indorſed a Notice to the 
Tenant in Poſſeſſion, in the Name of the caſual Ejector, fignify- 
ing that unleſs he appear and defend his Title, he ſhall let Judg - 
Savage and Ment paſs by Default, This Servite may be on the Tenant him- 
Dent, H 10. ſelf in any Plea off the Premiſſes, but if it be on the Wife or Ser- 
— 4 vant, it muſt be on the Premiſſes; and if it be on the Servant, 
: there muſt be ſome Acknowledgment by the Tenant of having 
received it. By 11 C. 2. c. 19. the Tenant muſt give Notice to 
his Landlord, of any Declaration in Ejectment, under the Penal- 
ty of three Years Rent, and the Landlord may by Leave of the 
Court, make himſelf Defendant with the Tenant in Poſſeſſion, in 
Caſe he appear; and in Caſe ſuch Tenaut refuſe to appear, Judg- 
ment ſhall be ſigned againſt the caſual Ejector; but upon the Land- 
Jord's entering into the like Rule to confeſs as the Tenant ought 
to have done, the Court ſhall orcer a Stay of Execution upon 

fuch Judgment till further Order. 


Roe ex dem No one can be made a Defendant under this Act but a Land- 
Leake and lord, therefore where a Man deviſed his Eſtate to J. S. and the 
28 3 Heir brought an Ejectment againſt the Tenant in Poſſeſſion; the 
Court on Motion held that J. S. could not be made a Defendant, 
Jones ex dem, — In like Manner a Mortgazee who had never received the Rents 
Wenn, has been refuſed to be made a Defendant with the Tenant.— In 
Tr. 15 G. 2 Caſes of a vacant Poſſeſſion, no Perſon claiming Title will be let 
1 Barnes 122. jn to defend, but he that can firſt ſcal a Leaſe upon the Premiſſes 
inuft obtain Poſſeſſion, | | 
By 4 G. 2. c. 28. where the Landlord or Leſſor has Right to 
re-enter for Non-payment of Rent, he may, without any formal 
Demand or Re-entry, ſerve a Declaration in Ejectment, or in 
Caſe the ſame cannot be legally ſerved, or no Tenant be in actual 
Poſſeſſion of the Premiſſes, and that no ſufficient Diſtreſs be to be 
found on the Premiſes, then to affix the ſame upon the Door of 
any demiſed Meſſuage; or in Caſe there be no Meſſuage, then 
upon ſome notorious Place of the Lands. 


Savage and A very little Matter is ſufficient to keep the Poſſeſſion, there- 
Dent, Hil. 


fore where the Defendant had left ſome Beer in his Cellar, the 
10 G. 2. 
5 Landlord 
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Landlord proceeding as on a vacant Poſſeſſion, the Judgment and 
Execution were ſet aſide with Coſts. 

By the ſame Act, where an Ejectment is brought againſt a Te- N. B. The] 
nant for Non-payment of Rent, the Tenant may at any Time be- 1 
fore the Trial pay into Cove = _ _ and the Coſts, and (angel 

ings ma Aayed. this Act 
thereupon the Proceeding be y 1 

In Ejectment by a Landlord, the Tenant moved to ſtay Pro- Pure ex * 
ceedings upon Payment of Rent Arrear and Coſts. On a Rule to 2 H: 
ſhew Caufe it was inſiſted for the Plaintiff, that the Caſe was not 1752. 
within the Act, for that it was not an EjeAment founded ſingly 
on the AR, but that it was brought likewiſe on a Clauſe of Re- 
entry in the Leaſe for not repairing, and the Leaſe was produced 
in Court : However, the Rule was made abſolute, with Liberty 
for the Plaintiff to proceed upon any other Title. | 

The Perſon who ſwears to the Service muſt ſwear poſitively 
that ſuch a one is Tenant in Poſſeſſion, and that he read the In- 
dorſement to him, and acquainted him with the Contents thereof : 

And upon this Affidavit the Plaintiff moves for Judgment againſt 
the caſual Ejector, which is granted unleſs the Tenant enter into 
the common Rule of confeſſing Leaſe, Entry and Ouſter. 

If there be ſeveral Perſons who claim Title, the Rule may be 
drawn generally, or particularly : Generally, as that F. S. who 
claims Title to the Premiſſes in Queſtion in his Poſſeſſion ſhould 
be admitted D: fendant for ſuch Meſſuages; and this puts a Neceſ- 
ſity on the Plaintiff to diſtinguiſh by Proof what Tenements are in 
each Fenant's Poſſeſſion, otherwiſe he can have no Verdict. Bur. 
if the Rule be drawn ſpecially, that ſuperſedes the Neceſſity or 
Proof that the Lands are in his Poſſeſſion. 3 Te 

The Declaration againſt the caſual EjeQor ought to be delivered 
before the Eſſoign Day of the iſſuable Terms, and then the Party 
is bound to plead within eight Days in that Term without further 
Notice; but if the Declaration be delivered before the Eſſoign 
Day of the other Terms, the Party is not bound to plead without: 

Motion made, and a Rule obtained in thoſe reſpectiwe Terms, 

If the Plaintiff after Iſſue and before the Trial enter into Part, ve 188. 
the Defendant may at the Aſſizes plead this as a Plea Puis darrein Cr. Car. 26. 
Continuance in Bar to the Plaintiff's Action, but it is at the Diſ- 
cretion of the Juſtices, whether they will receive it; but if they do, 
it ſtops the Trial, and the Plaintiff is not to reply to it at the 


Aſſizes, 
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An Introduction to the Law 


Aſſizes, but the Judge is to return it as Parcel of the Record of 

N Prius. - 
The Plaintiff has a Right to proceed both for the Poſſeſſion and 

the Treſpaſs, and diese the Death of the Leſſor (though only 


Tenant for Life) is no Abatement; but if the Plaintiff in ſuch Caſe 


inſiſt to go on, the Court will oblige him to give Security for Pay- 
ment of the Coſts, in Caſe Judgment go againſt him. 

If on the Trial the Defendant will not appear, and confeſs Leaſe 
Entry and Ouſter, the Courſe is to call the Defendant to confels, 
Sc. and then to call the Plaintiff and nonſuit him, and pray to 
have it indorſed on the Po//ea that the Nonſuit was for want of 

confeſſing, &c. and then upon the R:turn of the Poſtea Judg- 
ment will be given againſt the caſual Ejector. 

If there be ſeveral Defendants, and ſome of them do not appear 


Claxmore and and confeſs, according to the old Method a Verdict was to be 


taken for them, and the Po/fea was indorſed that the Verdict was 
for them becauſe they did not confeſs. But it is ſaid, Salk. 450, 
that by a Rule made 4 Az. B. R. the Plaintiff ſhall go on againſt 
_ who will confeſs, and ſhall be nonſuited as to thoſe who will 

but the Cauſe of the Nonſuit ſhall be expreſſed on the Re- 
=> and upon the Return of the Poſea, the Court being infor- 
med what Lands were in the Poſſeſſion of thoſe Defendants, Judg- 
ment ſhall be entred againſt the caſual Ejector as to them. 

N. B. I can find no ſuch Rule in the printed Book: And E. 
7G. 2. in C. B. upon the Precedent of Claxmore and Searle and 
others, Judgment was given on Motion againſt the caſual Ejector, 
as to ſuch of the Defendants as were acquitted at the Trial tor not 
confeſſing, as appeared by an Indorſement on the Poftea ; and 
this ſeems the right Way. 

If there be ſeveral Tenants in Poſſeſſion, the Plaintiff muſt de- 
liver a Declaration to each of them. 

Where the Houſe is empty it is neceſſary to ſeal a Leaſe on the 
Land, and give Rules to plead, and when they are out, upon 
Affidavit of the whole Matter, the Court grants Judgment, 

Where a Corporation aggregate is Leſſor of the Plaintiff, they 
muſt give a Letter of Attorney to ſome Perſon to enter and ſeal a 
Leaſe upon the Land, and therefore the Plaintiff ought in ſuch 
Caſe to declare upon a Demiſe by Deed, (for they cannot enter 
and demiſe upon the Land, as natural Perſons can) though this 
will be aided after Verdict, 

If 
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If a material Witneſs for the Defendant be alſo made a Defen- Mic. o G. 2. 
dant, the right Way for him to let Judgment go by Default; but 8 
if he plead, and by that Mean admit himſelf Tenant in Poſſeſ- - 
fion, the Court will will not afterwards upon Motion ſtrike out his 
Name. But in ſuch Caſe if he conſent to let a Verdict be given 
againſt him for as much as he is proved to be in Poſſeſſion of, I 
ſee no Reaſon why he ſhould not be a Witneſs for another Defen- 
dant. | | 
lf an Ejectment be brought for a Church, the Curate may move 
for a ſpecial Rule to defend only quoad a ſpecial Right of Entry to 
perform divine Service. So it is ſaid in Salk. 256. But in Mar- Str. 914. 
tin and Davis, the Court denied to let the Parſon of Hampſtead 
Chapel defend only for a Right to enter and perform divine Ser- 
vice, ſaying the Caſe in Sa/k. has been often denied. 
An Ejectment will lie for nothing of which the Sheriff cannot 
deliver Execution : Therefore it will not lie fora Rent, Common, 
or other Thing lying in Grant, quæ neque tangi nec videri poſſunt ; 
but it will lie for Common appendant or appurtenant, for the She. Str. 34/ 
Tiff by giving Poſſeſſion of the Land gives Poſſeſſion of the Com- 
mon; ſo it will likewiſe lie for Tithe by the 32 H. 8. c. 7. where 
they are appropriated ; but in ſuch Caſe the Demiſe muſt be ſet can. 390, 
forth to be by Deed, though after a Verdict this would be aided ; 11 Co. 23. 
it muſt likewiſe ſhew the Nature of the Tithe. _ | Raym, 136. 
The Leſſor muſt have had a Right of Entry at the Time of the Ca. K. B. z. 
Demiſe laid in the Declaration, and therefore if a Term be aſſign- 
ed by Commiſſioners of Bankrupts to a Creditor, who before In- 
rollment makes a Leaſe, and then the Deed is inrolled, ſuch Leſ- 
ſee cannot maintain Ejectment, becauſe before Inrollment it was 
no Sale; but it is otherwiſe in the caſe of a common Bargain and 
Sale, upon 27 H. 8. c. 16. fl 
For the ſame Reaſon whatever creates a Diſcontinuance is a Bar 
to an Ejectment; as if Tenant in Tail make a Feoffment, or levy 
a Fine to another in Fee, the Iſſue cannot bring Ejectment as he 
may if his Anceſtor alien by Leaſe and Releaſe without Warranty. 
If Tenant in Tail, Remainder to B. in Tail, bargain and ſell to Ed. Sey- 
C. and his Heirs and afterward levy a Fine with Proclamations mow . 
to C. and his Heirs, who infeoffs D. Tenant in Tail dying without _”__ 
Iſſue, the Remainder Man may bring Ejectment, for the Fine le- 
vied to the Bargainee make no Diſcontinuance of the Remainder, 
no Eſtate of Freehold paſſing by it; but if it hath been levied before 
Q 
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Odyern v. the Bargain and Sale inrolled, or if the Bargain and Sale had been 
Tr. 32 6.3 expreſly made to declare the Uſe of the Fine, ſo that both muſt 
k. B. have been conſidered as one Conveyance, it had been otherwiſe ; 
and the Feoffment of the Conuſee is no Diſcontinuance of the Re- 
Co, L. 335. mainder, for none can diſcontinue the Remainder or Reverſion, 
but he only to whom the Land is intailed, and none can diſconti- 
nue an Eſtate Tail, unleſs he diſcontinue the Reverſion of him 
who has the Reverſion, or Remainder if any hath the Remainder, 
Sc. Therefore if a Donee in Tail, Reverſion in the Donor, in- 
feoff the Donor it is no Diſcontinuance. So if before 34 H. 8. 
c. 20. the Reverſion were in the King, the Tenant in Tail could 
not diſcontinue the Eſtate Tail, though he might have barred it 
Co. L. 331. by a common Recovery. And Note, that it is a Maxim, that a 
Grant by Deed of ſuch Things as lie in'Grant works no Diſconti- 
Co. L. 333. Nuance, —So a Fine ſur Grant and Render, or ſur Conuſance de 
1 R. A. 632. droit tantum.—It is likewiſe a Maxim, that none can make a Diſ- 
1 N continuance but he who is ſeized of the Eſtate Tail in Poſſeſſion; 
| and therefore if Tenant for Life, and he in Remainder in Tail make 

Co. Lit. 302. a Feoffment by Deed, it is no Diſcontinuance. So likwiſe if the 
bid: 329 levy a Fine.—If Tenant in Tail make a Leaſe for the Life of the 
Leffe it is a Diſcontinuance; and fo it is though the Remainder 
Co. Car. 405. Man join in the Leaſe. A Tenant for Life, Remainder to his Wife 
Lev. 36. for Life, Remainder to the Heirs of their Bodies, Remainder to 
B. Huſband and Wife levied a Fine with Warranty, and died 
fans Iſſue, B. brought Ejectment, and it was holden that the Fine 
was no Diſcontinuance, and conſequently the Warranty no Bar : 
Co. L. 333. And Note, no Diſcontinuance laſts longer than the wrongful 
Eſtate created by it, therefore where Tenant in Tail levied Fine 
to B. for Life, and after levied a ſecond Fine for the Uſe of him- 
ſelf in Fee, and then bargained and fold to J. S. It was holden 
the firſt Fine made a Diſcontinuance only for the Life of B. Se- 
condly, the ſecond Fine did not enlarge the Diſcontinuance, be- 
cauſe the Eftate returned back. to the Conuſor. Thirdly, if the 
ſecond Fine had been levied to a Stranger, yet during the Life of 

the firſt Conuſee it had been no Diſcontinuance, 

By 32 H. 8. c. 28, No Fine, Feoffment. or other Act made, ſuf⸗ 
fered or done by the Huſband only, of any Manors, &z, being 
the Inheritance or Freehold of the Wife, during the Coverture 
Co. L. 326, {ſhall make a Diſcontinuance thereof. —A Feoffment by Huſband 
| and Wife is within this Act. So. where during the Coverture 


4 8 | Lands 


4 0 ws * 
nnn 


Relative to Trials at Niſi Prius. 


99 
Lands are given to the Huſband and Wife, and the Heirs of their 
two Bodies. But in that Caſe if the Huſband levy a Fine with 8 co. 73. 
Proclamations, it wilt bar the Iſſue, and if five Years pafs after his 
Death without any Entry or Claim by the Wife, her Entry will be 
taken away and her Right extinguiſned. If Land be given to Cr. Car. 320. 
the Huſband and Wife and the Heirs of the Body of the Huſband, 
and the Huſband make a Feoffment in Fee, this is a Diſcontinu- 
ance if he ſurvive his Wife, but not otherwiſe. | 
By 11 H. 7. c. 20. If any Woman having an Eſtate in Dower, 
or for Life or Tail, jointly with her Huſband or wholly to her- 
ſelf or to her Uſe, of the Inheritance or Purchaſe of the Huſband, 
or given tothe Huſband or the Wife in Tail or for Life, by any An- 
ceſtor of the Huſband's or other Perſon ſeiſed to the Uſe of the 
Huſband or his Anceſtors, being fole or with other after taken 
Huſband, diſcontinue, alien, releaſe or confirm with Warranty, 
or by Covin ſuffer a Recovery, all ſuch Recoveries, Diſcontinu- 
ances, Cc. are void, and every Perſon to whom the Intereſt 
| ſhould belong after the Death of the Woman, may enter as if no 
Diſcontinuanee had been ; and if ſuch Huſband and Wife make 
ſuch Diſcontinuance, the Perſon to whom the Manors, &c. ſhould 
belong after the Death of the Woman, may enter and hold accord- 
ing to ſuch Title as he ſhould have had if the Woman had been 
dead, and there had been no Diſcontinuance, as againſt the Huſ- 
band during his Life, provided that the Woman after the Death 
of the Huſband may re-enter. But if ſole when the Diſcontinu- 
ance is made, ſhe ſhall be barred for ever, and the Perſon to whom 
the Intereſt belongs may enter, | 
If a Huſband deviſe to his Wife in Tail. Remainder to B. in 1 Leon. 261. 
Fee, and the Wife with a ſecond Huſband levy a Fine to J. S. 
the Son by the ſecond Huſband cannot enter; for though it is 
within the Words, it is not within the Intent of the AR, 
It is within the Act, though the Gift by the Huſband or his cr. j. 474: 
Anceſtors, by which the Wife takes, were made as well in Con- 
fideration of Money paid by the Fame or her Father, as of the 
Marriage. But it 15 otherwiſe if the Land be ſettled by the An- Cr. J. 624. 
ceſtor of the Wife in conſideration of the Marriage, and of Mo- 
ney paid by the Huſband ; for it ſhall be intended, that her Ad- | 
vancement was the principal Cauſe of the Gift. But if conveyed Moor 250. 
by a Stranger in Conſideration of the Wife's Fortune paid by her 
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Father to the Vendor, and other Money paid by the Baron, it is 
within the AQ, 
Sir George If the Iſſue in ſpecial Tail, Remainder to him in Fee, lovy a 
4 s caſe, Fine, and after his Mother being Tenant in Tail within this Act 
3 co. 51. leaſe of three Lives, (not warranted by 32 H. 8.) living the Iſſue, 
Cr. J. 175; the Conuſee may enter. But if the Reverſion in Fee had teen in 
another, the Conuſee could not enter, becauſe he would take onl 
3 Co. 61. by Eſtoppel; nor the Heir becauſe he was concluded himſelf by 
the Fine; nor his Iſſue who is likewiſe barred. But if the Wife 
Tenant in Tail ſuffer a Recovery, and the Iflue in Tail releaſe to 
the Recoverer, the Iſſue of that Iſſue is not barred thereby. 

By 21 Jac. 1. c. 16. None ſhall make an Entry into Land, but 
within twenty Years after their Right or Title ſhall firſt deſcend or 
accrue to them, with the uſual Saving for Infants, Feme Coverts, 
&c. Therefore if the Leſſor of the Plaintiff be not. able to prove 
himſelf to his Anceſtors to have been in Poſſeſſion within 20 
Years before the Action brought, he ſhall be nonſuited. 

Ca. k. 3. If a Declaration in Ejectment be delivered within 20 Years, 
573. and a Trial had, whereby there is Leaſe, Entry and Ouſter con- 
feſſed; yet if the Plaintiff being nonſuited in that Action bring 
another after 20 Years, that will not be Proof of an Entry, to 
bring it out of the Statute of Limitations, for that muſt be an ac- 
tual Entry. 
Ford and Note; the Poſſeſſion of one joint Tenant or Parcener is the 
prog Salk. poſſeſſion of another. So if the Defendant were to prove that the 
Page and Self- Siſter of the Plaintiff had enjoyed the Eſtate above 20 Years, and 
by, per 4 that he entred as Heir to her; the Court would not regard it, be- 
3 of cauſe her Poſſeſſion would be conſtrued to be by Curteſy, and not 
Salk. MSS. to make a Diſheriſon, but by Licence to preſerve the Poſſeſſion 
Co. L. 242. of the Brother, and not to be within the Intent of the Statute. But 
K perhaps it would be within the Statute, if the Brother had ever 
been in the actual Poſſeſſion and ouſted by his Siſter, for then her 
Entry could not poſſibly be conſtrued to be to preſerve his Poſſeſ- 
fion. 
Ld. Cullen . In Ejectment for Mines Evidence of being Lord of the Manor 
Rich, M. 14 is not ſufficient, ſor it is neceſſary to ſhew an actual Poſſeſſion of 
GS Hereditament i in Queſtion ; and for the ſame Reaſon a Verdict 
in Trover for Lead dug out of the Mine is no Evidence, for Tro- 
ver may be brought on Property without Pofleflion, 


Where 
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Where the Plaintiff is Deviſee of a Term, he muſt prove the Co. L. 240. 
Aſſent of the Executor to the Deviſe; to which Purpoſe the Caſe 
of Young and Holmes is worthy. of Notice; there the Leſſee for str. 70. 
Years had deviſed his Term to 'his Executor for Life paying 50 /. 
to J. S. Remainder to the Leſſor of the Plaintiff, the Executor 
dying, his Executrix entered; and on Ejectment it was holden, 
Firſt, that the Executor took as Executor and not as Legatee, 
and therefore the Remainder over not executed, and that it was 
incumbent on the Remainder Man to prove a ſpecial Aſſent there- 
to as to a Legacy; upon which the Plaintiff proved Payment of the 
50 J. and that was holden to be a ſufficient Aſſent, and the Plain- 
tiff recovered, But where it is a Freehold it is not neceſſary to 
prove Poſſeſſion, for the Law caſts the Freehold on the Deviſee; 
and though the Heir have entred before him and died, yet that 
will not bar his Entry. | 

The Confeſſion of Leaſe, Entry and Ouſter, is ſufficient in all Oates on the 
Caſes, except in the Caſe of a Fine * with Proclamations, in which Demiſe of 
Caſe it is neceſſary to prove an actual Entry; and the Leſſor of the 8 
Plaintiff dire ging one to deliver a Declaration to the Tenant in 6 Geo, 3. 
Poſſeſſion will not amount to ſuch an Entry; and by the 4 An. * Jenkin v. 


c. 16. J 16. No Claim or Entry ſhall be of Force to avoid a Fine ich. 2 ß 


| x N K. Mich. 30 
levied with Proclamations, or ſhall be ſufficient within the 21 Geo. 2. 


Fac. I. of Limitations, unleſs the Action be commenced within 
one Year after making ſuch Entry or Claim. — Note, the Plaintiff Str. 1086. 
muſt not lay his Demiſe antecedent to his Entry. 

If the Plaintiff prove that 4. was in the Poſſeſſion of the Pre- 
miſſes in Queſtion, and that his Leſſor is Heir to A. it is ſufficient 
prima facie ; for it ſhall be intended that A. had Seiſin in Fee, till 
the contrary appear. And if he prove that his Leſſor or his An- gg, 421. 
ceſtors had Poſſeſſion for 20 Years without Interuption, till the 
Defendant obtained Poſſeſſion, it is 4 ſufficient Title; for by 21 
Fac. 1. c. 16. 20 Years Poſſeſſion tolls the Entry of the Perſon 
having Right, and conſequently though the very Right be.in the 
Defendant, yet he cannot juſtify his ejecting the Plaintiff. So if Biſhop and 
an Ejectment be brought by a Lord againſt a Cottager, 20 Years oor} ag 
Poſicfſion is a good Title; for if the Poſſeſſion of the Manor ſhould te Wakes, 
be a Poſſeſſion of the Cottage, the Lord would have a better Title Circuit. 
to that than to any other Part of his Eſtate; yet a Diſtinction has 
been taken and allowed by all the Judges on a Caſe reſerved by 
Lord Chief Baron Pengelly, that if a Cottage is built in Defiance of 

| a Lord, 
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Ex dem. Liſle 
v. Harding, 
C. B. 1727 
the Caſe of 
Holt Wells 

1 R. A. 659, 
e. 2. 

Hob. 322. 

1 R. A. 659. 
"ny 
Dormer and 
Forteſcue. 


1 Saund. 112. 


Salk. 560. 


Wood and 
Palmer, per 
Blencowe, 
Dorcheſter, 
1699, Salk. 
MSS. 

Salk. 503. 
Carth. 245. 
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a Lord, and quiet Poſſeſſion has been had of it for 20 Years, it is 
within the Statute : But if it were built at firſt by the Lord's Per- 
miſſion, or any Acknowledgment have been fince made, (though it 


were 100 Years fince) the Statute will not run againſt the Lord, 
for the Poſſeſſion of a Tenant at Will for ever ſo many Years is 


no Diſſeiſing; there muſt be a tortious Ouſter, and it is not to be 
preſumed a Country Fellow ſhould build in Oppoſition to the Lord, 
unleſs it be ſhewn, or Conveyances are produced. 

Receipt for Rent by a Stranger is no Evidence of Poſſeſſion, fo 
as to take it out of him in whom the Right is, for it is no Difleiſin 


without the Admiſſion of him who Right has; not even though 


he make a Leaſe to the Tenant by Indenture reſerving Rent, un- 
leſs. he make an actual Entry: So though the Tenant declare he is 
in Poſſeſſion for the Stranger, though it may be proper to be leſt to 
a Jury, eſpecially if the Stranger have any Colour of Title. 

The Grantee of a Rent Charge, with Power to enter and retain 
quouſque he be ſatisfied, has ſuch an Eſtate that he may demiſe it 
to a Plaintiff in Ejectment. So may Tenant by Elegit, but it will 
be neceſſary for him to prove the Judgment, the Elegit taken out 
upon it, and the Inquiſition and Return thereupon, by which the 
Land in Queſtion ts aſſigned to him; and if by that it appear, that 
more than a Moiety was extended, he could not recover, for it 
would be 1% facto void, and not need a Judgment or Audita 
querela to avoid it. 

So the Conuſee of a Statute Merchant may bring Ejectment, but 
then he mult prove a Copy of the Statute, and of the Capras ſi 
Laicus returned, and the Extent alſo returned, and alſo the Libe- 
rate returned; for though by the Return of the Extent an Intereſt 
be veſted in the Conuſee, yet the actual Poſſeſſion of the Intereſt 
is by the Liberate, 

The Plaintiff made Title under one who obtained Judgment by 
Default againſt the Heir upon a Bond of his Anceſtor, and had 
taken out a general Elegit againſt all the Land of the Heir. The 
Defendant's Title was likewiſe by Judgment againſt the Heir on 
a Bond of his Anceſtor, and it was upon a Bill filed precedent to 
the Plaintiff's Judgment, to which the Heir pleaded Rzens per 
diſcent præter the uy in Queſtion, and thereupon he took a ſpe- 
cial Judgment againſt the Aﬀets confeſſed (but this was ſubſe- 
quent to the Plaintiff's Judgment) and had an extend; Facias of 
the whole Land, and was put in Poſleſſion by the Sheriff; and 


per 
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per Holt, this ſpecial Judgment ſhall have Relation to, and bind 
from the Time of filing the Original; But ſuch a general Judg- 
ment as the Plaintiff's will not operate by Way of Relat ion, but 
bind only from the Time the Judgment was given; and there- 
upon the Plaintiff was nonſuited. 

If the Ejectment be brought for a Rectory, the Plaintiff ought | Sid. 220; 
to prove his Leſſor was admitted, inſtituted and induced, and has 
read and ſubſcribed the 39 Articles, and declared his Aſſent and 
Conſent to all things contained in the Book of Common Prayer, 
but he need not prove a Title in the Patron; for Inſtitution and 
Induction upon the Preſentation of a Stranger is ſufficient to bar 
him who has Right in an Ejectment, and to put the rightful 
Patron to his Qyare impedit. But Preſentation ought to be pro- 1 vent. 18. 
ved, and Inſtitution would not be of itfelf ſufficient Evidence of 1 Sid. 426. 
it, though it were recited in the Letters of Inſtitution, eſpecially 
if Induction or Poſſeſſion have not followed. But Proof of a 
verbal Preſentation is ſufficient ; however that cannot be proved: 
by the Perſon who preſented, though he were only Grantee of the 
Avoidance, But probably in ſuch Caſe Evidence of general Re- Pod: part 6. 
putation would be admitted. | 278. 

The Demiſe muſt be laid after the Title accrues, otherwiſe the Baſſet and 
Plaintiff will be nonſuited ; but Lord Hardw:icke inclined to _— 8 
think that, where an Eſtate was ſettled to A. for Life, Remainder C ff 
to his firſt and other Sons, a poſthumous Son might lay the De- 
miſe from the Time of his Father's Death, and that the Defendant 
would be eſtopped to ſay he was not born, by 10 & 11 V. 3. c. 

16. Note, Salk. 228. makes a Quære Whether this Statute ex- 
tend to a Deviſe, becauſe the Words are, © Where an Eſtate by 
Marriage or other Settlement is limited, but there ſeems no juſt 
Ground for the Doubt. 

The Plaintiff muſt lay the Commencement of his ſuppoſed 1 Sid. 8. 
Leaſe to have been precedent to the Ejectment by the Defendant ; 
therefore if a Leaſe were made 27 April Habend. a dict. 27 April 
wirtute cujus the Plaintiff on the ſame Day entred, and was poſſeſ- Cr. j.,:,, 
ſed till the Defendant poſtea radem 27 April did eject him, it 
would be bad ; but the Plaintiff is not bound to mention the par- 
ticular Day of the Ouſter, ſo it appear to be before the Action 
brought, and after the Term commenced. 7 2 SS 

Ejectment of a Leaſe 6 September 2 Fac. and that he was poſſeſ- cr. J. g6; 


ſed till the Defendant puſiea, ſcilicet 4 September 2. Jac. ejected Adam and 
him n Goole. 
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c 
him; after Verdict for the Plaintiff it was moved in Arreſt of Judge 
ment, but the Declaration was holden to be good, for when the 
Declaration is, that he was poſſeſſed, virtute dimiſſionis quouſque - 
Poſtea, ſcilicet 4 September 2 Jac. he was ejected; thoſe Words 
ſeilicet 4 September 2 Jac, are impoſſible and repugnant, there- 
fore muſt be rejected. 
N. B. This Caſe was cited in 1 Sid. 8. and the Difference 
taken at the Bar, and there it appeared on the Plaintiff's own 
ſhewing, that he entred before the Leaſe commenced, and there- 
fore was a Diſſeiſor; but here that he entred by Force of the 
Leaſe : However, Sir O. B. Ch. J. ſaid he thought there was no 
Reaſon for the judgment: Yet I am ſtrongly inclined to tl ink 
that in theſe Days the Courts would in Support of the Action hold 
the Caſe of Adams and Gooſe, to be good Law. 

Swymmer & In Ejectment the Plaintiff declared upon a Leaſe dated 1 Feb, 
a oy 1742, to hold from the 8th of January before; that afterwards, 
Bart. & al, at V/Z, 28th January 1752, the Defendants ejected him. It was 
Salop aſſ. inſiſted for the Defendants, that the Ejectment was laid to be be- 
3 before the Plaintiff's Title under the Leaſe, which was not made 
| till the 1ſt of February, and 1 Sid 8, was cited: but it was hol- 
den that the Day of the Ejectment being laid under a viz. was Sur- 

pluſage, and that afterwards ſhould relate to the Time of makin 
the Leaſe; and then all would be well enough, and the Plaintiff 

had a Verdict. | | 
Bedford The Leaſe declared upon was from the 25th of March 1762, 
8 for ſeven Years. The Plaintiff proved that J. S was ſeized ; 
1 "* and that by Indenture in 1763, he demiſed the Premiſes in Queſ- 
Sittings at tion to D. for ſeven Years to commence at Midſummer, 1763. 


eng mg - and that in 1764 D. aſſigned the Reſidue of the Term then un- 
z. Dy expired to Carruthers, It was inſiſted for the Defendant, that 


though in Ejectment the Leaſe is fictitious, yet the Plaintiff muſt 
declare on ſuch a Leaſe as ſuits with the Title of his Leſſor: here 
if he recover at all, he muſt recover a Term which is of two 
Years longer Duration than his Title, and 2 Lev. 10. Brownl. 
133. were cited. But per Lord Mansfield, there is nothing in 
the Objection, for if the Leſſor have a Title, tho' but for a Week, 
he ought to recover; for the true Queſtion in an Ejectment is, 
who has the poſſeſſory Right. Suppoſe a Perſon has an Intereſt 
for three Years only, and ſhould make a Leaſe for five Years, it 
would be gcod for three Years, 


Demiſe 
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Demiſe laid in 1697 inſtead of 1696 ; 97 not being come at the 
Time of the Trial, and it was holden not to be amendable after 
Verdict, becauſe it would be another Title; and the Court Str. 1211. 
will in no Caſe (either before or after Verdict) allow an A- 
mendment in the Declaration, becauſe in EjeAment it is in Ma- 
ture of Proceſs. | 

If there be ſeveral Leſſors, and you lay in the Declaration guod Cr. J. 166. 
demiſerunt, you muſt ſhew in them ſuch a Title that they might 
demiſe the whole; and therefore if any of the Leſſors have not a 
legal Intereſt in the whole Premiſſes, he cannot in Law be ſaid to 
demiſe them, for it is only his Confirmation where he is not con- 
cerned in Intereſt : So if the Plaintiff were to declare upon a Leaſe 6 Co. 14 b. 
made by A. and B. and it were to appear on the Trial, that A. 
was Tenant for Life, Remainder to B. in Fee, it would be bad : 

So if A and B. were Tenants in Common; but it would be other- 1 Show. 34. 
wiſe if they were Jointenants, and the Reaſon of the Difference is, Morris and 
that Tenants in Common are in of ſeveral Titles, and therefore 4 
the Freehold is ſeveral, and conſequently each of them cannot de- 

miſe the whole: But Jointenants are ſeiſed per my et per tout, and 

therefore each may be ſaid to demiſe the whole; and Coparceners , Ram. 726 
ſtand upon the ſame Foundation. Therefore there ought to be a dif- Lit ed. 3. 
ferent Count on the Demiſe of each Tenant in Common, or they La of Eject. 
may join in a Leaſe to a third Perſon, and that a Leſſee make a 12 
Leaſe to try the Title. 

If the Plaintiff make Title in the Leſſor as Lord of a Manor, Peters ex dem 
who has a Right by Forfeiture of a Copyhold, he ought to prove Epiſc. Win. : 
that his Leſſor is Lord, and the Defendant a Copyholder, and & 7 __ 
that he committed-a Forfeiture, but the Preſentment of the For- 1 
feiture need not be proved, nor the Entry or Seizure of the Lord . 1705. 
for the Forfeiture, 

Note; If the Copyholders of a Manor belonging to a Biſhop- Read arg Al- 
rick, during the Vacancy of the See commit a Forfeiture by cut- |" per Co- 

ting Timber, the ſucceeding Biſhop may bring Ejectment. If an fad 6G, 

Ejectment be brought againſt the Leſſee for Years of a Copyholder 1730. 

(relying upon the Leaſe as a Forfeiture) the Plaintiff muſt prove 
an actual Admittance of the Copyholder ; and it will not be ſuffi- 
cient to prove the Father admitted, and that it deſcended to the 
Defendant's Leſſor as Son and Heir, and that he had paid Quit 
Rents; for a Copyholder cannot make a Leaſe except to try a 
Title before Admittance ; for nothing veſts in him before Admit- 
tance and an aQtual Entry ; and therefore if after Admittance he 


P were 


J 


1 Raym. 726, 
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were to ſurrender without making an actual Entry, the Surrender 

Yelv. 144, Would be void. And Note; till Admittance of Surrenderee the 

Cr. J. 31. Copyhold remains in the Surrenderor, and if he die his Heir may 
bring Ejectment. 

Cr. J. 31. Note; Admittance of Tenant for Life is Admittance of him in 
Remainder, ſo as to make his Surrender good. 

Per Blencowe Copyholds are not within the Statute againſt fraudulent Convey- 

3 ances, and therefore if the Plaintiff claim under a voluntary Con- 

99. 
veyance, though the Defendant claim under a ſubſequent 
Purchaſe for a valuable Conſideration, yet the Plaintiff (hall 
recover, 

1 Raym. 735. The Recital of the Will in the Copy of the Admittance is good 
Evidence of the Deviſe againſt the Lord or any other Stranger: 
But if the Suit be between the Heir of the Copyholder and the 
Deviſee, the Will itſelf ought to be produced. 

1 Salk. 245 A Man makes a Mortgage for Years to A. who without the 
Mortgagor's joining aſſigns to B. who aſſigns to C. C. may bring 
Ejectment againſt the Mortgagor, for upon executing the Deed of 
Mortgage, the Mortgagor by the Covenant to enjoy till Default of 
Payment is Tenant at Will, and Aſſignment of the Mortgagee 

could only make him Tenant at Sufferance. 

Ibid. tamen. But it has been ſaid that it would be otherwiſe if the Mortgagor 

xte. were to die and his Heir enter, and then the Mortgagee make an 
Aſſignment without Entry, or the Heir of the Mortgagor joining; 
for the Entry of ſuch Heir would be tortious, and conſequently 
the Mortgagee would be out of Poſſeſſion, and his Aſſignment 
void. 

1 Lev. 5. If the Plaintiff make Title under an Aſſignment of a Term b 
an Adminiſtrator, if he cannot produce the Letters of Adminiſtra- 
tion, the Book of the ecclefiatical Court where the Order was 
entred for granting them is Evidence, Or a Copy of the Book 

Lewis an! will be ſufficient ; but the Adminiſtrator ſhall not be permitted to 

Brag, M. 16 give ſuch Book or Copy in Evidence, until he have proved the 

1 Adminiſtration under the Seal of the Court loſt. 

Cr. El. TY If a Man bring an Ejectment for 100 Acres, and make a Title 
to 40, he ſhall recover per tanto, and as to the other the Defen- 

2 R. A. 70. dant ſhall be found Not Guilty. So if an Ejectment be brought 

1 for a Houſe, and the Proof be that Part of the Houſe only is erec- 

2 R. A. 719. ted on the Plaintiff's Land by Incroachment: So if the Plaintiff 


c. 19. make a Title but to a Mgiety of that for which he brings his 
3 Lev. 334.  Eject- 
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Ejectment, if it be by Bill he ſhall recover; and ſo is the Deter- 


mination in Bracebridge's Caſe : But Plnoden in the Report of 


that Caſe ſays, he found great Fault with himſelf afterwards in 
forgetting to ſpeak to that Point; for he ſays the Regiſter makes 
a Difference between the Demand of an Entirety and of a Moiety : 
That Entireties are firſt to be demanded in a Writ, and that if a 
Man were to bring a Writ of Entry far Diſſeiſin for one Acre, 
and the Tenant plead ne diſſeiſa pas, and the Jury find that he had 
a Right to a Moiety, and was diſſeiſed of that, and that the Tenant 
had good Title to the other Moiety, he ſhould recover nothing, 
becauſe he might have another Form of a Writ for the Moiety ; 
but ſays he, if it were found that he was diſſeiſed de dimidio dict. 
acr* et nent plus, then he ſhould have Judgment for that, for that 
is ſeveral, and it appeared probable to him that the Suit ſhould 
abate for the whole in this Caſe upon a Bill, as it would upon an 
original Writ, it Exception had been taken to it. 


But this Defect, even in the Caſe of a Writ, is now aided after 
Verdict, by 18 El. 


It has been ſaid, if a Man bring Ejectment for one Acre of Land d Laas 334 


in D. and S. and the whole lies in P. he ſhall recover: But if an © 
Ejectment be of the tenth Part of a Meſſuage in the Pariſhes of B. 
and C. and it appear on Evidence that the whole Meſſuage lay in 
the Pariſh of B. the Declaration being preciſely of the tenth Part 
of an entire Thing, the Evidence will not maintain it. 


Ejectment will not lie of 20 Acres of Arable and Paſture with- Salk. 254. 
out ſhewing how much of each: Nor will it lie of a Cloſe of 11 Co. 55. 
Meadow called Partridges Lees, containing 10 Acres more ot leſs, Wright, and 
becauſe the Certainty of Acres ought to appear in the Declaration; . 
nor will it lie for a Cloſe containing three Acres, without aſcer- C. B. 
taining whether Arable, Meadow or Paſture, A1 ons 

If one Tenant in Common bring an Ejectment againſt another, wigfall a. 
there is no Occaſion to prove an actual Entry and Ouſter, for 1 1 


that is confeſſed by the Rule: And if the Fact be that there has® 
been no actual Ouſter, the Defendant ought to apply to the Court 
not to compel him to confeſs, or to permit him to do ſpecially ; 
which they will do, where it is only Matter of Account, and the 


only Ouſter is by Pernancy of the Profits without an aftual Ob- 
ſtruction of the other to occupy. 
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Co. L. 199, Nate; Receiving the whole Profits is no Ejectment, 8 the 
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657. Though the Defendant colifels Leaſe, Entry and Ouſter, yet 


Smith and 


lan, Tr. 21 he may deny that he is in Poſſeſſion of the Premiſſes for Which 
G. 2. ona the Phäistiff goes, and put the Plaintiff RN ng: it; and if he 
Caſe reſerved- cammot, he will be nonſuitedt. 
Ibid. And in Caſe the Landlord have wh 0 Deferdlans inſtead 

of his Tenants; the Plaintiff muſt prove the Tenants in Poſſeſſion, 

for the Defendant does not by entring into the Rule, confeſs him- 

ſelf to be Landlord of any Premiſſes, but of ſuch as were in the 
Doe: ah en, Poſſeſſion of ſuch Tenants; However it has been ſaid, that if 
— I; „ tbere be but one Defendant as Tenant in Poſſeſſion, the Plaintiff 
G. 2. K. B. need not prove him in Feſfefnon, becauſe if he be not, * did 
at Sitting. he enter into the Rule. 

If the Defendant prove a Title out of the Leſſor, it is fallitient: 
though he have no Title himſelf ; but he ought to prove aſubſifl- 
© ing Title out of the Leſſor; for producing an ancient Leaſe for 

I0oo Years will not be ſufficient, unleſs; he likewiſe prove Poſſeſ- | 
ſion under ſuch Leaſe within twenty Years. 

Wilſon «xd So if the Defendant produce a Mortgage Deed, where the Tas: 

2 $ tereſt has not been paid and the Mortgagee never entred, it will 


per Hot Ch. not be ſufficient to defeat the Leſſor who claims under tlie Mortga- 
J. gor, becauſe it will be-greſumed that the Money was paid at the - 
Day, and conſequently that it is no ſubſiſting Title; but if the 
Defendant prove Intereſt paid upon ſuch Mortgage after the Time 
of Redemption, and within twenty Years it will be ſufficient to 
nonſuit the Plaintiff. 
On the Argument of the Caſe of Lade Bart. v. Holford & al 
Eaſt. 3. G. 3. B. R. Ld. Mansfield declared that he and many 
of the 3 had reſolved never to ſuffer a Plaintiff in Eject- 
ment to be nonſuited by a Term ſtanding out of his own Truſtee, 
or a ſatisfied Term ſet up by a Mortgagor againſt a Mortgagee, 
but direct the Jury to preſume it ſurrendered.. 
TE The Defendant. produced a Mortgage for Years by Deed "a 
Rogers & al' the Plain · iff's Anceſtor, upon which was an Indorſement in bec 
Tr, 1755, werba, © Received of Mrs, M. O. 500 J. on the within recited 
C. 6. Mortgage, and all Intereſt due to this Day; and I do hereby 
« releaſe to the ſaid M. O. and diſcharge the mortgaged Premiſſes 
from the ſaid Term of 500 Years,” On a Caſe reſerved the 
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Court held, 1. That theſe Words amounted to a Surrender of the 
Term. 2. That ſuch Surrender might be by Note in Writing, 
by the Statute of Frauds. 3. That a Note in Writing was not 
required to be ſtamped. 

By 21 H. 8. c. 15. A Termor may enter immediately after the 
Habere facias ſciſinam on a common Recovery, and give his Term 
in Evidence upon an Ejed ment brought againſt him; but if the 2 Ram. 
Defendant be a Stranger to the Term, he is not within the Benefit 1294 
of the Statute, ſo as to give the Term of a third Perſon in Evi- 
dence to falfify the Recovery againſt himſelf, or thoſe under 
whom he claims, 

Where the Leſſor of the Plaintiff is an Infant, or refides abroad, gu chman an4 
the Court will upon Motion ſtay Proceedings till a real Leſſee is Wright, EK. 
named, or Security given for Payment of the Coſts. 1734 

The Court will alway ſtay Proceedings upon a ſecond EjeQ- alk. 255. 

ment, till the Coſts of the firſt are paid, though it were brought 
in a different Court. So where an Ejectment was brought on the Dutchef: of 
Demiſe of Huſband and Wife, in which they were nonſuited, 4 
alter the Huſband's Death the Wife bringing a freſh Ejedtment, 1 
the Court ſtayed Proceedings till the Coſts of the former Nonſuit 
were paid. | 

If an Ejectment be brought in order to try the Validity of a Odie ang 
Will, and a Parcel of Land is inſerted in the Declaration to which ** B. R. 
the Plaintiff has an undoubted Right, (as Copybold Land where . 27 Car. 2. 
there is no Surrender to the Uſe of the Will,) and the Defendant 
not obſerving it confeſſes Leaſe, Entry and Guſter for the whole, 
the Plaintiff ſhall not on this Account be excuſed from the Coſts, 
but the Court will give the Defendant Leave to retract his Con- 
feſſion as to this Parcel. 

As in this Action more frequently than in any other the Legiti- 
macy of the Parties comes in Queſtion, it may be proper in this 

Place to take Notice, that it is the Practice to admit Evidence of 
what the Parties have been heard to ſay as to their being or not 
being married, and with Reaſon, for the Preſumption ariſing from 
mer. Cohabitation, is either ſtrengthened or weakened by ſuch 
Declarations, which are not to be given in Evidence directly, but 
may be aſſigned by the Witneſſes as a Reaſon for their Belief. 

In May and May which was tried in K. B. at Bar upon an Iſſue Hil. 1 G. 2. 

directed out of Chancery, the Preamble of an Act of Parliament 
reciting that the Plaintiff's Father was not married, and to ho 
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Truth ef which he was proved to have been ſworn, was given i in 
Evidence, yet upon Proof of a conſtant Cohabitation, and his 


110 


owning her upon all other Occaſions to be his Wife, the Plaintiff 


1 a Verdict. 


Pariſh ofst. But on an Appeal againſt an Order of Removal, where the . 
Peter in Wor- Seſſions ſtated that 7. H. the Father of the Pauper ſwore that 
C he had travelled with H. A. for ſeven Vears, and during all 


Fat. 8G. 2. that Time they cohabited as Man and Wife : That ſhe had 


B. R. the Pauper and two other Children by him born in Swin- | 


ford Pariſa : And that they were reputed Man and Wife, and 


continued ſo till the Woman's Death, but that they never were 
married; the Court held that as all this Caſe was diſcloſed on 
the ſole Evidence of the Father, however difficult it might be 


to admit his Evidence to baſtardize a reputed legitimate Child, 


yet as all depended on the Father's Teſtimony, the whole muſt | 
be taken together, and then it appeared that he never was mar- 
ried; and conſequently the Child being a Baſtard was ſettled at 
Swinford.. And the Court ſaid there was no Colour to ſay the 
Father was ſwearing to diſcharge himſelf; for if the Child were 


legitimate, he was bound to keep it by 43 Eliz. and if a Baſtard, 
he muſt indemnify the Pariſh by 18 Eli. 


Rexw Real. The Wife gave Evidence that the Defendant (upon whom an 
Mich. 8. G.2. 


ingB R. Order of Baſtardy in this Caſe was made) had carnal Knowledge 


of her Body about Auguſt 1732, and ſeveral Times ſince, and 
was the Father of the Child, which was born in 1733 — That 
her Huſband had no Acceſs to her from May 1731. Other 


Witneſſes proved the Huſband to be within ſeven Miles of her all 


the Time. The Queſtion was, whether the Wife were a com- 
petent Witneſs to baſtardize the Child. And Per Curiam, it 


would be dangerous to encourage Women to baſtardize their 


Iſſue, when perhaps the Huſband: may acknowledge them legiti- 
mate. Such Facts as cannot in their Nature be proved by any 
other Perſon, muſt be proved by the Wife; as here the Act of 
Incontinence, which lay in the Wife s OWN. Knowledge: But ſhe 
ought not to be permitted to prove the Want of Acceſs, which 
might be notorious to the whole Neighbourhood. 
In Pendril and Pendril, Hil. 3 G. 2. Lord Raymond would not 
ſaffer the Wife's Declarations'that ſhe ſhould not know her Huſ- 
band by Sight, Sc. to be given in Evidence, till after ſhe had 


been 
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been produced on the other Side; the Fact of a 6 
being diſputed, but only the Legitimacy. © -- 

In the ſame Caſe the "Ch. Juſt. admitted Evidence to be given - 0 
of the Mother's being a Woman of Ill- fame. | 

In Lomax and Holmden the Marriage being proved, and Evi= 6G. 2. 4 5 
dence given of the Huſband's. being frequently in London where har. Sir. 01. 
the Mother lived, ſo that Acceſs muſt be preſumed, the Defendants 2 
were admitted to give Evidence of his Inability from a bad Habit 
of Body; but their Evidence going only to an Improbability, and 
not to an Impoſſibility, it was thought not e and the 
Plaintiff had a Verdict. 

In Jones and Bow, the Defendant by way of Amticipation: Mi, 225; 
the Evidence the Plaintiff was about to give, moved the Court that 
the Plaintiff ought not to be allowed to give Evidence of the Mar- 
riage of Sir Naber, Car to J. S. under which he claimed, becauſe 
there was a Sentence in the Arches in a Cauſe brought againſt her 
Cauſa Factitatianis Mari tagii, that there was no Marriage between 
them, but that they were free one of another; and upon Debate 
the Court were all of Opinion, that this Sentence whilſt untepeal- 
ed was concluſive againſt all Matters precedent. 

By 26 Gee. 2. c. 33. If any Perſon ſhall ſolemnize Matrimony 
in any other Place than a Church, or H ublick Chapel, (unleſs by 
ſpecial Licenee from the Archbiſhop of Canterbury,) or without 
Publication of Banns, or Licence in a Church or Chapel, the 
Marriage ſhall be void. This Act does not extend to Marri- 
ages ſolemnized in Scotland, or in Parts beyond the Seas; nor to 


ach amongſt Quakers or Jews, where both Parties are 
uch 


And by the ſame Ad, all Marriages ſolemnized by Licence, 
where either of the Parties not being a Widower or Widow, under 


the Age of Ns Riga Years, which ſhall be had without the 


Conſent of the Fa 
lutely void, 


The Appellant and Reſpondent, both Engliſh Subjects, and the Compton v. 
Appellant being under Age, ran away without the Conſent of her Bearcrofe + 


r or Guardian of ſuch Party, ſhall be abſo- 


/ 


Guardian, and were married in Scotland; and on a Suit brought 71 N 


1 Dec. 1768. 
in the Spiritual Court to annul the Marriage, it was holden that the 


Marriage was good. 
This Act doth not take away the Evidence of Preſomatian from Re v. Preſton 


Cohabitation. But if the Evidence is clear that the Marriage was next Trava- 


ſham, M. 33 
not G. z. B. & 


Rex v. Inha- 
bitants of St. 
. Devereaux 


Eaſt. 2 G. 3. 
B. R. 


Cr. J. 541. 


Salk. 120. 

Pride and 

E. of Bath, 
Co. L. 244. 
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not celebrated according to the Requiſitions of the Act, it is to- 
tally void, and no declaratory Sentence in the Eccleſiaſtical Court 
is neceſſary, 

By the ſame Act all Marriages ſhall be ſolemnized in the Pre- 
ſence of two or more credible Witneſſes, beſides the Miniſter who 
ſhall celebrate the ſame, and ſhall be entered in the Regiſter; in 
which Entry ſhall be expreſſed whether the Marriage were cele- 
brated by Banns or Licence, and ſigned by the Miniſter and the 
Parties married, and atteſted by two Witneſſes. 

The Seſſions ſtated in a Caſe reſerved by them, that the Entry 
made in the Regiſter was not ſubſcribed by the Miniſter and two 
Witneſſes, Pur Curiam, In a Suit of Jactitation of Marriage in 
the Spiritual Court, whilſt the Parties are alive, they are put to 
prove all Ceremonies : But in all other Caſes, Proof by Witneſ- 
ſes, who ſaw the Marriage is prima facie ſufficient ; and whoever _ 
would impeach it, muſt ſhew wherein it is irregular. In the 
preſent Caſe the Marriage appears by the Witneſſes, and the Re- 
giſter, to have been by Banns; and therefore there is no Colour 
for any Objection; for the Entry of the Reg'ſtet is not of the 
Eſſence of the Marriage. 

It is not preciſely ſettled what Length of Time ſhall be allow- 
ed for a Woman to go after her Huſband's Death. Tr. 18 E. 1 
Rot. 13. becauſe a Feme went eleven Months after the Death of 
the Huſband, it was reſolved the Iſſue was not legitimate, being 
born poſt ultimum tempus mulieribus pariendo conſtitutum. But in 
Alſop and Bowtre!l, where the Huſband died 23d of March and the 
Child was born the 5th of January; upon Proof of the Mother 
having been hardly dealt with, forced to lie in Streets, &c. and 
upon an Examination of Phyſicians, the Court held the Child 
might be legitimate. 

Note; the Rule quod non eſt juſtum aliguem poſt mortem facere 
Baſtardum holds Place only in the Caſe of Baſtard eigne and Mu- 
lier puiſne. But if H. marry a Woman, and that Woman marry 
again, living H. the laſt Marriage is void without any Divorce, 
and the Jury ſhall try the Fact which proves it not a Marriage. 

N. B. By 16 and 17 Car. 2. c. 8. No Execution ſhall be 
ſtayed by Writ of Error after Verdict and Judgment thereupon, 
unleſs the Plaintiff in Error become bound to the Defendant to 


pay the Damages and Coſts in Caſe the Judgment be affirmed, 3 
| : tne 


- 


_ 9 4 
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the Plaintiff Alfcontinue or be nonflited, and a Writ mall ie io 
"eh Caſe to enquire of the meſne Profits and We * any Ante. 
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03 H. g. c. 2. No person Kat have a Wit of Right 
oy the Poſſeſſion of his Anceſtor, but within threeſcore Years, 
1 nor of his own but within thirty Years, _ 


A Claim or Entry to prevent the Statute | muſt be 1 upon the Selk. 285; 
Land, unleſs there ſhall be ſome ſpecial Reaſon to the contrary. 


Note; The Poſſeſſion of one Jointenant is the Poſſeſſion of 
another, ſo far as to prevent the Statute, 


_ _—_ *** 
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CHAPTER IV: 


of the Writ afs Fertnedba; 


V 21 1 ac: 1. c. 16. All Writs of Formedon ſhall be ſued 
within 20 Years next after the Title or Cauſe of Action firſt 
deſcended, or fallen, with a Proviſo that if the Perſon entitled to 
ſuch Writ be, at the Time of the ſaid Right firſt deſcended or 
fallen, within 21 Years, Feme Covert, &c. then ſuch Perſon and 


his Heirs may, notwithſtanding the ſaid 20 Years be expired, 
bring his Action ſo as it be within ten Years, &c, 


If the Tenant plead that 4. ne done pas, it is not ſufficient for 5 * * 676; 
the Demandant to prove the Gift by another: So if the Deman- I 


dant count of a Gift in Frank-Marriage, a Gift with a Remainder bi py * 
in Fee is not ſufficient Evidence. 


In a Formedon 7 in diſcender the Deana muſt make him- 3 Co. 88. b. 
ſelf Heir to him who was laſt ſeiſed by Force of theIntail, but he 


need not mention an Anceſtor who happened to be inheritable, 
but never was actually ſeiſed by Force of the Intail. 


Q_ | In 
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Dy. 14. In a Formedon in Reverter the Demandant need not alledge 
that all the Iſſue inheritable are dead, but 1 it is ſufficient to ſay the 
Booth 153. Donee is dead without Iſſue; for he is a Stranger to the Pedi- 
gree : But he muſt not omit any of his own Anceſtors who were 

ſeiſed of the Reverſion. 

2 Lutw. 953, In a Formedon in Reverter the taking the Profits muſt be al- 
ledged both in Donor and Donee : So in a Formedon in Remain- 
der, if a Fee · ſimple be demanded : But if an Eſtate Tail only be 
demanded (as in a Formedon in diſcender) it is ſufficient to alledge 
Explees in the Donee only, 

Hob, 1. In a Formedon in diſcender by Huſband and Wife in Right of 
the Wife, the Diſcent muſt be made to the Wife alone ; but in a 
Formedon in Reverter it may be laid either to the Wife, or to the 
Huſband and Wife. 

1 Barnes 238, The Defendant pleading Never Tenant of the Frechold in 

A Abatement, the Plaintiff refuſed to accept the Plea 3 but upon 
Motion the Plea was ordered to be received, for it cannot be 
pleaded otherwiſe than in Abatement. 


— —— 


Of the Writ of Dower. 


Viz cn . AMAG Es in Dower are given by the Statute of Merten, 
v= c. 1. but it extends only to Lands whereof the Husband 
2 3 died ſeiſed; and therefore if the Jury do not find that he died 
Te ſeiſed, Judgment for Damages will be reverſed ; they muſt fing 
too of what Eſtate he died ſeiſed, viz, An Eſtate in Fee or in 
Tail, for if the Husband alien, and take back an Eſtate for Life, 

the Wife ſhall recover Dower, but no Damages. 

2 Saund, 331. Tf the Jury find the Husband died feileg they muſt find the 
Time when, the annual Value of the Land, Damages on Account ; 

of the Detention and Coſts ; but if they find the Husband was 

ſeiſed but did not die ſo, then no Coſts or Damages, but only the 

Value of the Land ; for Damages are given by the Statute of Mer- 

ton only where the Husband died ſeiſed, and the Statute of Glou- 


ceſter gives Coſts only where the Plaintiff recovers Damages. 
The 


— 
— 
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The Reifoh why the jury ate to find the Valüe of the Land in Ibid. 
Caſe the 1 died ſcifed, is that the Court may give Damages 
purſuant to the Statute of Merton, from the Death of the Huſband 
to the Time of the Judgment. And if the Heir (ell to J. S. and Brown & Us 
the Widow recover her Dower againſt him, he muſt pay the v. Smith, H. 
whole meſne Profits from the Death of the Huſband, though be 25 * 29 cr. 
Have not himſelf been half the Time in Poſſeſſion: She is intitled 
by the Statute and can' recover only againſt the Tenant, 

Though the Statute ſay only that ſhe ſhall recover Damages to | Leon. 58. 
the Time of the Judgment, yet if ſhe obtain Judgment by Default, 
upon a Writ of Enquiry the Jury may give her Damages to the 
Time of the Inquiſition, unleſs ſhe were in Poſſeſſion - before by 
Virtue of an Execution awarded upon the Judgment by Default. 
The Jury may aſſeſs Damages beyond the Revenue, for ſhe may 
have ſuſtained more. | 2 

Damages muſt be after Demand of Dower, for the Heir is not co. L. z:. 
bound to aſſign till demanded. But unleſs the Heir plead tout jours kent 2 
priſt, he (hall not take Advantage of the Widow's Laches in not Kent, N. 
demanding her Dower ; and though he plead tout temps priſt, yet 1733» 1 B. 
ſhe ſhall recover Damages from the Teſte of the Original to the 8 © 
Execution of the Writ of Entry; but if the Heir aſſign Dower, K. B. 
and the Wife accept thereof ſhe loſes her Damages. E. 

Upon a Trial at Bar the Iſſue was, if there were a Demand of cj. 2 
Dower, to intitle the Plaintiff to Damages; ſhe proved an actual Corſcllis, H. 
Demand of the Heir who was an Infant, and the Court held that 19 5 * Car. 
Dower was demandable of the Heir, though he was under the 
Age of 14, and that the not aſſigning of Dower, though the In- 
fant did not refuſe to do it, but was prevented by his Guardian, 
was a Refuſal in Law ſufficient to intitle the Plaintiff to Damages. 
Detinue of Charters of the ſame Land is a good Plea in Delay ob. 199. 
of Dower, and if ſhe deny the Detainer, and that be found againſt 
her, ſhe ſhall loſe her Dower. | 

He that pleads Detainment of Charters ought to alledge what, „ Co. 18. 
and likewiſe plead that he has been always ready to render Dower, Salk. 252, 
and yet is, if the Defendant would deliver the Charters ; therefore ** H. 6. 4. 
it cannot be pleaded after Imparlance. 

The Tenant pleaded that the Demandant detained certain Char- ,, Dower 
ters, &c, and if ſhe will render, &c. then ready to render Dower, ;;, x 
Sc. the Demandant produced the Deed, and prayed Dower, and 
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the Deed was read, ſo that the Court perceived it was the ſame 
Deed; by which the Demandant recovered. 

Br. Dower, g. But if a Wife be with Child, the Heir for the Time being can- 
not plead Detinue of Charters, for ſhe may keep them for the 
Infant. | 

2 R. A. 676. If the Defendant plead ne unque ſeiſe que Dower, ſhe may give 

3 in Evidence a Releaſe to her Huſband, or a Surrender to him b 
one who was ſeiſed as Jointenant with him. So if the Demand 
be of an Advowſon or Rent Charge, ſhe may give a Grant of the 
Rent or Advowſon in Evidence, and that her Huſband died the 
Day before Payment or Preſentment, 

Noy 64. Father Tenant for Life, Remainder to his Son in Tail, Re- 

Cr. E. 593. mainder to the Father in Fee, Father and ſon were hanged out of 
the ſame Cart for Felony. The Father's Widow brought a Writ 
of Dower, and upon the Iſſue ne unques ſeiſe, upon proving by. 
Witneſſes that the Father moved his Feet after the Death of the 
Son, ſhe recovered. | | 

If the Tenant plead ne unques accouple in loial matrimonie, it ſhall 

not be tried by a Jury, but a Writ ſhall iſſue to the Biſhop to 
certify it. ' 


Robins ad The Defendants having pleaded ne wnques accouple, the Plaintiff 
Cruchly & replied a Sentence of the eccleſiaſtical Court in a Cauſe of Divorce 
yl Tr, 33 c. brought by Sir V. W. againſt her, charging that ſhe was his Wife, 
and had committed Adultery with J. R. to which ſhe pleaded, 

that ſhe was the lawful Wife of the ſaid J. R. and not of the ſaid 
Sir W. W. and that afterwards J. R. died, and the Cauſe coming 
on to be heard, the Judge did declare that the Plaintiff had been 
the Wife, and was then the Widow of the ſaid J. R. and prayed 
Judgment Whether the Defendants were not eſtopped to plead ne 
unques accouple, The Court held it no Eſtoppel, as the Biſhop's 
Certificate in an Action between the Plaintiff and other Defendants 
would have been. | 

If Iſſue be taken upon the Life or Death of the Baron, it ſhall 
not be tried by a Jury, but by the Court, and a Day ſhall be given. 
to the Parties to produce their Witneſſes, and preſumptive Evidence 
will be ſufficient ; but gere Whether if it be found againſt the 
Tenant, it will be peremptory, or Whether he ſhall not plead to the 
Right of Dower. | 

By 16 C 17 Car. 2. c. 8, Execution ſhall not be ſtaid by Writ 
of Error upon any Judgment after Verdict, unleſs the Plaintiff be- 


come 


Dy. 185, pl. 
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come bound to pay Damages and Coſts in caſe the Judgment be 
affirmed, or the Plaintiff diſcontinue, or be nonſuited ; and a Writ 


ſhall iflue to inquire of meſne Profits and Damages by Waſte done Str. 971; 
after the firſt Judgment.” ens: 


Note; If the Judgment be affirmed in Dom. Proc. and Coſts Roe v. 
given, the Defendant may bring an Action on the Recognizance Rab. E. 11. 


for ſuch Coſts, without ſuing out a Writ of Enquiry. ry 8 Andr. 


— — — 3 
— — — — — —— 


CHAPTER Vi. 
Of Waſte. 


Y the Statute of Glouceſter, the Plaintiff in an Action of Waſte 
is to recover the Thing waſted, and treble Damages. 

If a Leaſe be made excepting the Wood and Timber, an Ac- Dy. 19. pl. 
tion of Waſte will not lie againſt the Leſſee for cutting it down, 110. 
becauſe not demiſed. 

If a Termor aſſign his Term except the Trees, and after the; Co, 12. 
Trees are cut down, Waſte will lie againſt the Aſſignee, for the 
Exception was void; but if Tenant for Life make a Leaſe for 
Years, he may except the Trees, becauſe he ſtill remains Tenant 
and is chargeable in Waſte. | : | 

The Plaintiff declared that being ſeiſed in Fee of a Farm called Strode . 
Strode's Farm, he leaſed the ſaid Farm to the Defendant for 99 «+ arran 
Years, and that the Defendant did Waſte in the Farm, to wit, 
in cutting down 200 Oaks in a Cloſe called J/ebb's Cloſe, Parcel 
of the ſaid Farm; and on Demurrer it was holden certain enough, 
for the Declaration follows the Leaſe, and the Waſte is aſſigned in 
a particular Place alledged to be Parcel of the demiſed Premiſes. 

If the Defendant plead Nul waſte fait and Iſſue is taken there- Luw. 1547, 
upon, the Plaintiff muſt prove his Title as laid in the Declaration, 
for it is not admitted by the Plea, The Plaintiff muſt likewiſe 
prove the Kind of Waſte laid in his Declaration, and therefore if 
he alledge Waſte in cutting Trees, and the Jury find that he ſtub- 
bed them and did not cut them, it is Variance. | 
| Where-ever the Plaintiff is to recover per viſum Juratorum, Co. L. 158. 


there ought to be ſix of the Jury that have had the View; there- 
. fore 
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fore it ſeerhs a good Exception for the Defendant 
bhere are not fix Viewers appear. | 

Co. b 20 The Defendant, upon the genetal Iſſue Nat Waſte fait, thay 
give in Evilence any Thing which proves it no Waſte; as that it 

was by Tempeſt, &c. but not that it was for Repairs, or that the 

Plaintiff gave' him Leave to cut, or that he had repaired before the 

z Inf. 145. Action brought. Neither will it be any Defence that a Stranger 
did it, for if the Plaintiff ſhould have his Action of Waſte, he 

would be without Remedy; and the Defendant may bring Freſ- 

50 H. 4. 2. b. paſs againſt the Stranger, and recover his Damages. But it would 
be a good Plea ſo ſay that the Plaintiff himſelf did it. Beek: 
Cr. Car, 414, If Waſte be aſſigned in three Houſes, two Gardens, Fc. the 
— Jury ought to find Damages ſeverally for every of them, for if it 
be but of ſmall Value for any of them, the Court will not adjudge 

it Waſte as to that Part; but if the Jury give entire Damages, it 
ſhall not be intended that there were petit Damages in any, and 
therefore the Verdict will be good. 
If the Plaintiff have Judgment by vihil dicit, and a Writ of 
Enquiry iſſue, the Jury ſhall enquire of the Damages, but not of 
Co. L. 355, the Place waſted, for that is confeſſed. But after a Recovery. by 
356. Default there goes out a Writ to enquire de vaſto facto, et quod 
vaſtum pred A. (the Defendant) fecit, ſo as the Defendant 

may give Evidence, and the Jury find that no Waſte was done, or 


i Br. Walle, if they find Damages only to a ſmall Sum, the Plaintiff ſhall not 
F 70. have judgment. 


at the Trial, that 


, 


% 


Winch 5. 
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CHAPTER VII. 
Of Writs of Aſſize. 


| RITS of Aſſize are of two Sorts, Novel Diſſe:fin and 
Mort de Anceſtor , the firſt Proceſs is an Original out of 
Chancery directed to the Sheriff, commanding him to return a 
Jury, who are called Recognitors of the Aſſize; they are to be 
taken in K. B. or C. B. for the County in which they fit, and for 
all others in their proper Counties, but to be adjourned for Diffi- 
culty into C. B. The Tenant is to appear and plead inſtantly 
9 'S | (unleſs 
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(unleſs the Court will allow him an Imparlance) on the ſame 

Day the Writ is returnable, for the Demandant is to count im- 
mediately ; and therefore if he be not ready he ſhall be nonſuited, 

but he may bring a new Aſſize. And Note; If the Defendant Salk, 82. 
plead in Abatement, he muſt plead over in Bar at the ſame Time; Ibid. 83. 
and if there be ſeveral Defendants, and any of them do not appear 

the firſt Day, it ſhall be taken by default againſt them, 

Though the Aſſize be awarded by Default, yet the Tenant Co, L. 123. 
may give Evidence, and the Jurors find for him, but he cannot * Lev. 120. 
plead in Abatement or Bar of the Aſhze, nor challenge. | 
An Aſſize of Novel Diſſe;/in muſt be founded upon a Seiſin in 
him who brings the Writ, and therefore this Writ is rarely uſed 
now-a-days for any Thing beſide the Recovery of an Office. It co. L. 47; 
will lie as well for an Office for Life as in Fee, though the Statute 
of Maſiminſter 2. c. 25. mentions only Offices in Fee, but that 
Statute is made in Affirmance of the Common Law. The Statute 
with the reading upon it in 2 Inf. and Vyner's Abr. tit. Afſize 
s 2.) is worth conſulting, but it being a Suit not much in Uſe, 

ſhall not tranſcribe their Learning. 

 -, The Plaint need not be fo certain (where it is for Land) as in Dy. 34. 
other Writs, becauſe the Judgment ig to recover per viſum recog- cr. J. 335. 
nitorum, therefore if it be ſo certain that the Recognitors may put 
the Demandant into Poſſeſſion, it is ſufficient. But the Plaintiff 
mult prove his Title preciſely as laid. 

If the Aſſiſe be brought for an ancient Office, the Demandant web's Caſe 
need not ſhew what Fee or Profit is belonging to it, for it ſhall be 8 Co. 49. 
intended there is ſome ; but for an Office newly created he muſt 
ſnew what Fee or Profit is granted for the Execution of it, for no 
Aſſiae lies for an Office without Fee or Profit. 

An Aſſize of Novel Diſſciſin muſt be founded on an actual Sei- 
fin : And therefore in an Aſſize for the Office of Serjeant at Mace 2 Lev. 108 
of the Houſe of Commons, where to prove the Seiſin, he proved 
that he went to the Houſe and demanded his Place, but received no 
Fees, but that in an Action on the Caſe for this Diſturbance he 
recovered 300 l. Damage; it was holden not to be ſufficient Proof 
of Seiſin, and the Plaintiff was nonſuited. But in a new Aſſize, 2 Lex, 128 
the Plaintiff giving in Evidence, that one committed by the Houſe 
to the Defendant, compounded with the Plaintiff tor the Fees 
(though the Defendant was in Poſſeſſion both before and ifter) jt 
was holden to be a good Seiſin: It was allo proved that the hi 

ti 
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Hob. 39. 
Co. L. 283. 


Str. 1006. 
| Rex v Ep. 
Landaff. 


2 R. A. 378. 
F. N. B. 33. 
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Ro. ab. 377. 
$ Co. 97. 


Rex v. Ep. 
Landaff. 


6 Co. 48. b. 


Mob. 240. 
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tiff in the Lobby laid his Hands upon the Mace then in the De- 
fendant's Hands, and would have taken it, but the Defendant 
hindered him; and this was holden good Evidence of Seiſin and 
Diſſeiſin, and the Demandant had a Verdict. | 
In an Aſſize for Eſtovers to a Houſe, upon Iſſue nul Tort, 
nul Diſſeifin, the Defendant may give in Evidence, that the Houſe 
is fallen down. So in an Aſſize for Land, he may upon the general 


Iſſue give in Evidence a Leaſe of the Land made to him before 
the Diſſeiſin, but not a Releaſe after, 


„ 


—_— 


UCHATISEA VHL 
Of Quare Impedit. 


ARE IMPEDIT is a poſſeſſory Action, for which 

Reaſon the Plaintiff muſt ſhew an actual Seiſin, which in ge- 
ral muſt be alledging a Preſentation in himſelf, or in ſome Per- 
ſon under whom he claims; though there may be Caſes in which 
that is not neceſſaty, as where a Man recovers in a Writ of Right 
of Advowſon, and has Execution. So where it is a new created 
Advowſon to which there has been no Preſentment. And where 
a Preſentation is neceſſary to be ſhewn, that of a Grantee of the 
next Avoidance, or of a Tenant at Will, is a ſufficient Title for 
the Patron in Fee to have this Writ. However, this Defe& of 
not ſetting out a Preſentment will be aided by a Verdict, where 
it was neceſſary for the Plaintiff to prove it in order to prove the 
Iſſue; for it is not a Defect of Title, but a Title defectively ſet 
out. 

By Weſtminſter 2. c. 5. If a Stranger uſurp upon an Infant 
claiming by Deſcent, or upon Tenant for Life, by the Curteſy, 
in Dower, in Tail, or upon Tenant for Years by Demiſe of the 
Anceſtor, the Heir (hall not be put to his Writ of Right, but on 
the next Avoidance may preſent, or if it be diſturbed bring his 
Quare Impedit, in which he muſt lay the laſt preſentation in his 
Anceſtor, and ſkip over the Uſurpation, for by the Statute that is 
to be counted as none to this Purpoſe ; but it one uſurp on an In- 


tant Heir who comes of Age within fix Months, if the Heir 
remove 
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remove not the Incumbent by Suit, he is out of the Staute. The Fitz Q lwp. 


Infant in ſuch Caſe cannot grant the Advowſon, becauſe he has “7 


but a Right; for in this Point the Statute has made no Change, 
but has left the Poſſeſſion with the Uſurper, only has given the 
Uſurpee a readier Action. | | 


By the 7 An. c. 18. It is enacted, That no Uſurpation upon any 


Avoidance in any Church, Ec. ſhall diſplace the Eſtate or Intereſt 
of any Perſon, but he may preſent, or maintain his Qyare Impe- 
dit apon the next or any other Avoidande {if diſturbed) notwith- 
ſtanding fuch Uſurpation, And if Coparceners, Jointenants or 
Tenants in Common, make Partition to preſent by Turns, each 
ſhall be adjudged to be ſeiſed of his ſeparate Part to preſent in his 
Turn. | 

If the Iſſue be found for the Plaintiff, the Jury are to enquire 
firſt, Whether the Church be full ; ſecondly, Upon whoſe Pre- 
ſentment ; thirdly, How long fince it was void, fourthy, The 
yearly Value; which being found, Damages are to be given ac- 
cording to Weſtmin. 2. c. 5. before which no Damages were al- 
lowed; but by that Statute if ſix Months paſs by the Diſtur- 
bance of any, ſo that the Biſhop do confer to the Church, and 


the very Patron loſeth his Repreſentation for that Time, Damages 


ſhall be awarded to two Years Value of the Church, and if fix 
Months be not paſſed, but the Preſentment be deraigned within 
the ſaid Time, then Damages ſhall be awarded to the Half Year's 
Value of the Church. 


Note; The Plaintiff ſhall recover no Damages where the Church ziev. xg. 
remains void, and if the Jury tax Damages, a Remittitur de dam- 2 Inſ. 362. 


is muſt be entered. The Damages are to be recovered againſt the 
Diſturber, and therefore if the Incumbent counterplead the Title 
of the Plaintiff as well as the Patron, the Plaintiff ſhall recover the 
Value as well againſt him as againſt the Patron, But no Damages 
| ſhall be recovered againſt the Biſhop, where he claims only as 


Ordinary. The King is not within the Statute, becauſe by his g Co. ga. 


Prerogative he cannot loſe his Preſentation, _ 

By Weſtminſter 2. c. 30. The Judge of Nifi Prius has Power 
to give Judgment immediately; yet if he do not, upon the Re- 
turn to the Poſtea Judgment may be given by the Court to which 
the Return 1s made. | 


If a Retainer as Chaplain to a Perſon of Quality be neceſſary to Lit. rep... 


be proved, Evidence of a Copy of the Retainer entered in the 
| R Court 
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Court of Faculties is not good, but the Oath of any Perſon who 
has ſeen the Retainer under the Hand and Seal of the Perſon of. 
Quality, 1s good, "3; | 
Cr. J. 93. If the Ordinary be not named, he may preſent by Lapſe, if the 
ſix Months incur pendente brevi; but being named he cannot take 


Advantage of any Lapſe; and as he is bound, ſo the Metropolitan 
and the King are bound. 


Hob. 20 The Rule, That when the Biſhop is named in the Qyare Impe- 


dit, he ſhall not preſent by Lapſe, is to be underſtood with ſome 
Reſtriction. i. e. That there has been an actual Diſturbance before 
the Action brought, for elſe the Biſhop ſhall not be oufted of his 
Right of Preſentation by Lapſe. 

Cr. J. 93. The Courſe to ſtop Strangers from preſenting pendente brevi, is 
to ſue a Ne admittas to the Biſhop, and if the Biſhop then admit 
the Clerk of any other hanging the Suit, and the Plaintiff recover, 
he ſhall have a Q, Incumbravit, and thereby remove ſuch Perſon 
ſo admitted, and put him to his Q. Impedit, But if he ſue not a 
Ne admittas, if the Incumbent of a Stranger come in by good 
Title pendente brevi, he ſhall bar him in a Sci. Fa. and ſhall hold 
it, and therefore, if the Jury find the Church full by the Preſent- 
ment of a Stranger, a Writ ſhall not be awarded to remove the 
Incumbent without a Sci Fa. firſt ſued out. 

By the 21 H. ?.c. 13. / 9. If any Perſon having one "IE | 
with Cure of Souls, of the yearly Value of 8 J. accept and take any 
| other with Cure of Souls, and be inſtituted and inducted in Poſſeſ- 

4 -_ Digby's ſion of the ſame, the firſt Benefice ſhall be adjudged to be void. 

Hab. 166. By the Inſtitution to the ſecond Bene fice, the firſt is void by the 
Eccleſiaſtical Law, and therefore the Patron may take Notice and 
preſent, yet no Lapſe will incur without Notice until ſix Months 
after Induction, and that only in Cafes within the Statute, 

By 13 El. c. 12. No title to preſent by Lapſe ſhall accrue 

2 Codex 869, Upon any Deprevition, but after 6x Months after Notice of ſuch 

Keilw. 49. b. Deprivation given by the Ordinary to the Patron. The Law is 
the ſame upon a Retignation; But in Caſe of Death no Notice is 
neceſſary. wee 

2 Inf. 361. Note ; The Computation 1s to be according to the Calendar, 
and not the Lunar Months, and the Day the Church became 
void is not to be taken into Account, 

Bp. of Meath Where the Inſtitution takes no Notice of whoſe Preſentation, it 


v Ld. Be - 2 : | . ; 
*11 Tre: Das been ſaid that the Party may give Evidence of general Reputa- 


G. 2. tion; 
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tion ; for a Preſentation may be by Parol, and what commences 

by Parol may be tranſmitted to Poſterity by Parol, and that creates 

a Reputation: Yet as it is a ſingle Fact which is not the Subject 
of Notoriety, ſuch Evidence ſeems to be mere Hearſay; and it 
differs from the Caſe of proving a Marriage, for there the Repu- 
tation arifes from the Cohabitation ; ſo of the Retainer of a Chap- 
lain, from his acting as ſuch ; ſo of Filiation, &c. 

By 12 An. c. 14, Papiſts are diſabled to preſent to any Bene- 1 Barnes 2. 
fice, and the Right of Preſentation is given to the Univerſities, and _ 2 
the Statute enacts, that where any Quare Impedit is brought either ted to the 
by or againſt the Univerſity, the Court may upon Motion make a Frothonou- 
Rule requiring Satisfaction upon the Oath of ſuch Patron and his 
Clerk (who ſhall conteſt the right of the Univerſity) by Exami- 
nation in open Court, or by Commiſſion, or by Affidavit, in order 
to diſcover any ſecret Truſt or Fraud relating to the Preſentation 
in Queſtion; and if it appear that the Patron is a Truſtee, he ſhall 
diſcover to whom, and the Court may order the Ceſtui gui Truſt 
to appear and make the Declaration, Sc. 2 
By 3 H. 7. c. 10. If the Defendant bring a Writ of Error, 
and judgment be affirmed, the Plaintiff ſhall recover his Coſts 
and Damages for his wrongful Delay. 

By Virtue of this Statute the Court of King's Bench have upon er. J. 145, 
a Writ of Error, awarded Damages according to the Value of the 175: 
Church found by the Verdict: But as the real Damages which the 
Plaintiff ſuſtains, is only the being kept out of the Half Year's 2 Str. 931. 
Value, the legal Intereſt on that ſeems to be all he is entitled to. 


"UE PART 


An Introduction to the Law 


124 


PART II. 


Containing ONE BOOK 
Of Actions founded upon Contracts; 


INT. DUS TFN. 


„ yr Commerce and Intercourſe is of the very Eſſence 
of Society; but if there were no Method of compelling 
the faithleſs to keep their Engagements, Self- Intereſt is ſo preva- 
lent, that very few would be adhered to, and conſequently very 
few made: Thus the chief Advantage of Society would entirely 
fail, unleſs its Laws were ſo framed as to bind its Members to a 
ſtrict Performance of their Contracts, by compelling them to 
make an adequate Satisfaction for the Breach of them. 


e 0 wy 4 
a IF | dts en 
8 N 1 - Fn: * F 5 * , Y as G 4 i* 4 
F * VO 2 * cos oy b RO” _ 4 9 * * 12 8 4 1 } 7 
* he 8 _ — *_ 


: ks 
nn 
„ 8 


Hence ſprings a new Sett of Actions very different from thoſe 
treated of in the firſt Part of this Work, and they are Actions 
founded upon Contract: Such are Actions of 


1. Account. 


2. Aſſumpſit. 


3. Covenant. 


4. Debt, 


CHA P- 
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CHAPTER 1. 
of ASions of Account. 


HE Addition of Account is of late Years but rarely uſed, 
therefore I ſhall ſay very little upon it. At Common Law 

it lay only againſt a Guardian in Socage, Bailiff or Receiver, and 

in Favour of Trade between Merchants. The 13 Ed. 3. c. 23. 

gave it to the Executors of a Merchant; the 25 Ed. 3. c. 5. to the 

Executors of Executors, and 31 Ed. 3. c. 11. to Adminiſtrators, 

And now by the 3 & 4 Ann. c. 16. it may be brought againſt the 

Executors and Adminiſtrators of every Guardian, Bailiff and Re- 
ceiver, and by one Jointenant, Tenant in Common, his Execu- 
tors and Adminiſtrators againſt the other, as Bailiff for receiving 

more than his Share, and againſt the Executors and Adminiſtra- 
tors. 

If the Plaintiff in his Declaration ſay not by whoſe Hands, if jaggard v. 
the Defendant demur ſpecially he will have Judgment; for if it Flit, Hil. 26 
were by the Hands of the Plaintiff, the Defendant may wage his 4 K. 2 
Law, aliter it it were by another's Hands. | | | 

In Account againſt one as Receiver by the Hands of A. a Re- Hob. 36. 
ceipt by his Hands ought to be proved. But if he prove that AH. 
directed the Defendant to borrow of another to pay the Plaintiff, 
and that the Defendant borrowed the Money accordingly, that is 
ſufficient. 

If the Defendant plead ne unques Receiver, he cannot give a R. A 683. 
Releaſe in Evidence, neither can he give Evidence in Bailment to F. 1. Brown), 
deliver to B. and that he has delivered accordingly for though ?“. 
this ſpecial Matter prove he is not accountable, yet as upon the 
Delivery he was accountable conditionally (vis. if he did not 
deliver over) it does not prove the Plea; but if the Defendant 
plead he accounted before R. and V. Evidence that he accounted 
before R. only is ſufficient, becauſe the Account is the Subſtance, 

In the Action of Account there are two Judgments ; the firſt is cr. Car. 116. 
guod computet, after which the Court aſſigns Auditors, before 


whom nothing ſhall be allowed as a good Diſcharge, which might 
have been pleaded to the Action. 


If 


An IJutrodluction to the Law 


If the Defendant plead any Matter in Diſcharge before the Au. 
ditors, which is denied by the Plaintiff, fo that the Parties are at 
Iſſue; the Auditors muſt certify the Record to the Court, who 
will thereupon award a Ve. Fa. to try it; and if on ſuch Trial the 
Plaintiff make Default, he ſhall be nonſuited, but after that he 


may bring a Sci. Fa. upon the firſt Judgment, 


Per Willis 
Ch. J. Tr. Court, as he may in Aſumpfit. 


27 G. 2. 


Cr. J. 206. 
1 R. A. 8. 
Hut. 355 


Note; The Defendant cannot in this Action pay Money into 


CHAPTER It 
Of Aſſumpſit. 


F all Actions founded upon Contract, none is in more ge- 

neral Uſe than the Action of Aſſumpfit, which is founded 
upon a Contract either expreſſed, or implied by Law, and gives 
the Party Damages in-Proportion to the Loſs he has ſuſtained by 
the Violation of the Contract. 

There are two Sorts of Aſumpfit. Firſt, a general Indebitatus 
Aſſumpſit. Secondly, a ſpecial Aſumpſit. 

Indelitatus Afſumpfit will not lie where the Debt is due by Spe- 
cialty, for in ſuch Caſe the Specialty ought to be declared upon; 
therefore it is always neceſſary in this Action to ſhew for what 
Cauſe the Debt grew due; and in Caſe it be not ſhewed, it will 
be a ſufficient Reaſon to arreſt Judgment, or to reverſe it upon a 
Writ of Error. | | 


The general Cauſes for which this Action may be brought, are 


* 1 B Dt. At. — 


either, Firſt, for Money lent. Secondly, for Money laid out 


May and 
King, Ca. * 


B. 537. 


and expended, Thirdly, for Money had and received to the 
Plaintiff's Uſe, Fourthly, for a Sum certain (viz. 10 J.) for 
Goods ſold and delivered. Fifthly, for Goods ſold Qyantum vale- 
bant. Sixthly, for a Sum certain for Work and Labour. Sevently, 
a Quantum meruit for Work and Labour. Eighthly, on an Ac- 
count ſtated. 

And the Plaintiff's Proof ought to tally with ſome of the Counts 
in the Declaration, and therefore if in an Action for Work and 
Labour and Money lent, the Evidence were that there had been 
mutual Dealings between the Parties, and that they had come to 
an Account, and that the Defendant upon the Ballance was in- 


debted 
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debted to the Plaintiff (ex gr. 5 J.) and had promiſed to pay, the 
Plaintiff ought to be nonſuited, unleſs there were likewiſe a Count 
upon an Inſimul computaſſet. 

Note ; till within theſe few Years it was a general received 
Notion, that on a Count upon an zn/imul Computaſſet, the Plain- 
tiff was obliged to prove the exact Sum laid: But this Idea is 

now exploded, and the Plaintiff may now recover Part of the Sum 1 *. 
demanded on this Count, as well as on any other. Eaſt. 8. G. 2. 

So in an Action on a Policy of Inſurance, tho' the Plaintiff de- Gardner v. 
clare for a total Loſs, he may recover for a partial Loſs only; tho' Croſdaile. B. 
this ſeems to have been holden otherwiſe formerly. | - __ 33+ 

In Afumpſit upon an Account ſtated, Proof that the Defendant 1 Sbow. 215. 
and the Plaintiff's Wife reckoned that the Defendant had bor- 
rowed at one Time 40s. at another Time 405. and at another 
Time 4 /. and that this came to 8 J. and that he promiſed to pay 
it, is good Evidence. And yet in ſuch Caſe no Confeſſion of the 
Wife's would. be allowed to be given in Evidence againſt the 
Huſband, 

Upon an Indebitatus Aſſumpſit againſt ſeveral, a joint Debt or 
Contract muſt be proved; for it is different in Contrads from 
what it is in Torts, which are ſeveral, and in which one alone 
may be found guilty. 


'There muſt be either an expreſs or implied Promiſe to found 
this Action upon. | 

A private Act of Parliament gave Power to Commiſſioners to 
divide common Fields, and to make ſuch Orders and Regulati- 
ons as they ſhould think fit ; they awarded that all Proprietors of 
Land allotted to them which had been ploughed or manured, 
ſince any Corn had been reaped, ſhould pay to the Perſon who 
had manured or ploughed it, 45. an Acre, General Indeb. af- 
ſump/.t lies for this. Bell againſt Burrows. C. B. Eaſt. 5 Geo. 3. 

If the Defendant be under an Obligation from Ties of natural Moſes o. 
Juſtice, it implies a Debt, and gives this Remedy founded upon N NN 
Equity, quaſi ex contradtu; as ſuppoſe a Recovery on a Policy on k. ED 
a Ship preſumed Joſt, which afterward appears to be ſafe, But 
in Aſumpfit for Goods fold, if the Evidence be that the Defendant Thorp 424 
has agreed with the Plaintiff's Servant to pay him half: Price, How, H 13. 
which the Servant is to have to his own Uſe, this will not main- yy... 
tain the Action, for here ariſes no Contract to the Plaintiff ; he per Hon. 
might as well bring A/ump/it againſt one who ſteals his Goods, Sk. MS. 


But 
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An. G. Hall, 
Salk MS9, 


2 Str. 1182. 


Ca. K. 8.5 14. 


Thomas and 
Whip. Tr. 1 
G. 1. 


Str. 406. 


Str. 407. 


Simpſon and 
Giſling. at 
Rocheſter. 


Ai. utroduction to the Law 


But where a Factor to one beyond Sea buys or ſells Goods for the 
Perſon to whom he is Factor, an Action will lie againſt or for him 
in his own Name ; for the Credit will be preſumed to be given to 
him in the firſt Caſe, and in the laſt the Promiſe will be preſumed 
to be made to him, and the rather ſo, as it is ſo much for the Be- 
nefit of Trade. 

However, a Factor's Sale does. by the general Rule of Law 
create a Contract between the Owner and Buyer, and therefore if 
a Factor ſell for Payment at a future Day, if the Owner give No- 
tice to the Buyer to pay him and not the Factor, the Buyer would 
not be juſtified in afterwards paying the Factor. Yet perhaps un- 
der ſome particular Circumſtances this Rule may not take Place : 
As where the Factor ſells the Goods at his own Riſque ; (i. e. is 
anſwerable to the Owner for the Price, though it be never paid) 
for in ſuch Caſe he is the Debtor to the Owner, and not the Buyer. 


And Note; it was laid down by Lord Ch. J. Holt at Guilaball, 


that every Factor of common Right is to ſell for ready Money, 
unleſs the Uiage be otherwiſe, and if he ſell upon Truſt without 


Uſage to warrant him, he alone is chargeable, and if it be not in 


a Market overt, no Property is thereby altered. 

The Defendant was Nurſe to the Plaintiff's Iuteſate, and when 
he died went off with the Money he had about him; and per Par- 
ker Ch. Juſt. an Action will well lie for Money had and received 
to the Plaintiff's Uſe; for (he ſaid) he would preſume a ſubſe- 
quent Agreement to make a Contract of it ; and the bringing the 
Action is an Admiſſion of ſuch Conſent, And, he ſaid, he 
knew but of two Caſes where the Plaintiff had not ſuch Election, 
the one was in Caſe of Money won at Play, and the other in Caſe 
of Money paid by a Bankrupt (tho' on valuable Conſideration) 
after the Act of Bankruptcy committed ; in either of which Caſes 


the Action mut be Trover, for you cannot confirm the Act in 
Part, and impeach it for the Reſt, And Ld, Hardwicke (men- 


tioned this Caſe) ſaid he always ſo held it, and had nonſuited many 
Plaintiffs in Actions of Aſſumpſit of that Kind. 

On a Contract for Stock, the Party who has the Difference in 
his Hands, is Receiver of ſo much to the Other's Uſe, 

Where Money is paid, and the Thing contracted for not de- 
livered, it is Money received to his Uſe. | 

In Aſumpfit for Money received to the Plaintiff's Uſe, Proof 
that a Lamb of his was driven to London and ſold there by the De- 
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fendant, will be ſufficient, unleſs it appear to have been ſtolen, 
for then Trover would be the only proper Action. 

Aſumpſit will not lie for Money had and received, where the gt. 1027. 
Defendant has entred into Articles to account, for then the Plain- 
tiff has a Remedy of an higher Nature. | 

If a Sheriff levy Money upon a Fi. Fa. the Plaintiff or his Exe- alk. 12. 
cutors may have Indebitatus Afſumpfit tor ſo much Money received 
to his Uſe, 

A. paid B. 1col. for a Bill of Exchange on a Banker, who 08. Suu. 69, 
broke before it could be tendered, and he was allowed to recover 7% 
back the Money in an Action for Money received to his Uſe. 


So for a Legacy, where the Executor owned it lay ready for the — any; , 
Plaintiff whenever he would call for it. G. 1. 


en J. 


| | Midd. 
Where a Man pays Money on a Miſtake in an Account, or Salk. 22. 


where one pays Money under or by a mere Deceit, he may bring Tomkins and | 
Indebitatus Aſſumpſit for the Money: But where one knowingly ß 
pays Money upon an illegal Conſideration, he is particeps Crimi- 

nis, and there is no Reaſon he ſhould have his Money again, for 

he parted with it freely, and volenti non fit injuria. 

In ſuch Cafe melior eft Conditio Defendentis, not becauſe the Moſes and 
Defendant is more favoured, but becauſe the Plaintiff muſt draw Macfarline. 
his Juſtice from pure Fountains. Therefore though if A. agree to webb. v. 
give B. Money for doing an illegal Act, as if a Wager be made Biſop. Glou- 


on a Boxing Match, B. cannot (though he do the Act) recover ame. 


: > 1731. cor, 
the Money by an Action; yet if the Money be paid he cannot Reynolds Ch, 
recover it back again. B. 


So if a Debt contracted during Infancy be paid, or if Money be Dutch and 
paid which was fairly won at Play : But where the Plaintiff has I N 
paid Money on a Conſideration not performed, Ex. gr. of tran ? oO 
ferring Stock at a Day certain, he may either affirm the Agree- 
ment by a ſpecial Action on the Caſe fo the Non-performance, 
or diſafhrm i by Reaſon of the Fraud, and bring an Action for 
Money had and received; in which Caſe the Jury ought to make 
the Price of the Stock at the Time it ſhould have been delivered, 
the Meaſure of the Damages. However he cculd not in ſuch | 
Action recover more than the Money he had paid. The Law 1 Roym. 89. 
would be the ſame though the Cordition were illegal, for not be- 
ing performed, the Defendant is under an Obligation from Ties 


of natural Juſtice, to repay the Money: Therefore where A. 
8 gave 
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gave a Cuſtom-houſe Officer Money to run Goods, the Goods 
being ſeized, A. recovered his Money back again. 

Sr. 915. Where the Plaintiff having pawned Plate to the Defendant for 

b 20 l. at the end of three Years came to redeem it, and the Defen- 
dant inſiſting to have 10 J. for Intereſt, the Plaintiff tendered 4“. 
being more than legal Intereſt, which the Defendant refuſing, and 
inſiſting on the 10/. the Plaintiff paid it and had his Goods, and 
brought his Action for the Surplus beyound legal Intereſt ; on a 
Caſe made, the Court held that the Action well lay, for that it 
was a Payment by Compulſion; the Plaintiff might have ſuch an 
immediate Want of his Goods, that an Action of Trover would 
not do his Buſineſs, and the Rule volenti non fit infuria holds only 
where the Party had his Freedom of exerciſing his Will. In the 

Ante. Caic of Tomkins and Bernet, the Party had not paid more than was 
really lent, therefore had no Equity to have his Money repaid, 
though the Bond which he gave for it had been avoided by ano- 
ther Obligor plcading the Statute of Uſury : But if a Perſon un- 
der the [nfla-1ce of his Creditor pay more than legal Intereſt, he 
may recover it back ; for the Defendant is under a moral Tie to 


return it. a | 
Smith v. The Plaintiff's Brother being a Bankrupt, an Agent for one of 
cd ©- the Creditors told her that for Money his Chent would fign the 
port " Certificate: She gave 401. the Certificate was ſigned ; ſhe brought 


Aſjumpfit, and recovered, 

2 Salk, 27. A. took out Adminiſtration to B. and appointed J. S. his At- 
torney, who received Money and paid it to the Adminiſtrator ;; 
afterwards a Will appearing, the Executor brought an Indebitatus 
Aſſumpfit againſt the Attorney; and it was holden by Trever Ch. 
Juſt, at Guz/ hall, that the Authority being void, it was a Receipt 
of ſo much Money for the Uſe of the Plaintiff on an implied 
Contract, for which Indebitatus Aſſumpfit well lies. 

Where Money is paid in Purſuance of a void Authority, Inde- 

1 Rayw. 742. hitatus Aſumpft will lie, as where Sir Richard Newdigate was 
decreed by the High Commiſſion Court in James the Second's 
Time, to pay Arrears to Davy whom he had removed from a 
Donative. | | 

Staplefield ans But where a Man receives Money for another under a Pretence 

Yewd, Tr. of Right, Ex. gr. for Tithe, the Court will not ſuffer the Prin- 


8 cipal's Right to be tried in ſuch an Action againſt the Collector, 
J. if the Defendant can ſhew the leaſt Colour of Right in his Princi- 


pal: 
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pal: As (in the Caſe put) by having been for ſome Time in Poſ- 
ſeſſion. 

In Aſſumpſit for Money had and received to the Uſe of _ Salk, 28. 
Plaintiff, Proof that the Defendant was a married Man, and 
tending to be fingle had married the Plaintiff, and made a Leaſe 
of her Land, and received the Rent, would be ſufficient to main- 
tain the Action. For though the Defendant not having a Right to 
receive, the Tenants were not diſcharged by his Receipt, yet the 
Recovery in this Action will diſcharge them. 

The Caſe of Dutton and Poole is very remarkable to ſhew how 1 Took 318, 
far the Law goes in giving this Action to the Party intereſted, 337 
There the Plaintiff declared, that his Wife's Father being ſeiſed of 103. "_ 
Land now deſcended to the Defendant, and being about to cut 
down 1000 J. worth of Timber for his Davghter's Portion, the 
Defendant promiſed the Father, in Confideration that he would 
forbear to fell the Timber, that he would pay the Plaintiff the 
Daughter 1000 J. Atter Verdict for the Plaintiff upon Non A 
ſumpfit, it was moved in Arreſt of Judgment that the Action 
would not lie for the Daughter, but ought to have been brought 
by the Executors of the Father. But the Court ſaid it might have 
been another Caſe, if the Money had been to be paid to a Stran- 
ger, but it is a kind of Debt to the Child to be provided for, and 
therefore affirmed the Judgment. Yet in the Caſe of Pine and 
Morris, where the Son promiſed the Father, that in Conſideration cited in Sir 
that he would ſurrender a Copyhold to him, that he would pay a Th. Jones. 
certain Sum to his Siſter, for which ſhe brought the Action, it 
was holden that it would lie for none but the Father ; - and the 
Reaſon given is, that where the Party, to whom the Promiſe is 
to be performed, is not concerned in the meritorious Cauſe of it, 
he cannot bring the Action. And therefore where the Plaintiff de- 
clared, That Whereas P. was indebted to the Plaintiff and Defen- 
dants in two ſeveral Sums of Money, and that a Stranger was in- 
debted to P. the Defendants in Conſideration that P. would permit 
them to ſue the Stranger in his Name, they promiſed to pay the 
Sum P. owed the Plaintiff, and alledged that P. permitted and 
they recovered ; after Verdict for the Plaintiff Judgment was ar- 
refted, becauſe the Plaintiff was a mere Stranger to the Conſidera- 
tion; but a Caſe being then cited of a Promiſe made to a Phyſt- 
cian, that if he did ſuch a Cure he would give ſuch a Sum of Mo- 
ney to himſelf, and another to his Daughter, in which it was re- 
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ſolved the Daughter might bring ani Aſump/it for the Money, the 
Court agreed to it, and ſaid the Nearneſs of the Relation gave the 
Daughter the Benefit of the Confideration performed by her Fa- 
ther. 

And perhaps in theſe Days the other Caſes would receive a dif- 
ferent Determination, as the Courts have been more liberal than 
formely in extending the Benefit of this Action. 

As this Action may be brought upon an implied Promiſe, it 
will be proper to ſee how far'and in what Caſes a Husband is lia- 
ble on his Wife's Contracts; and the Reaſon why a Husband 
ſhall pay Debts contracted by his Wife, is upon the Credit the 
Law gives her by Implication in Reſpect of Cohabitation, and is 
like Credit given to a Servant, and therefore where they part by 
Conſent, and an Allowance is made her, it is preſumed that ſhe 
| is truſted on her own Credit, and her Hoſband is diſcharged ; 
SE yg therefore where the Plaintiff, Who was an Apothecary, ſued the 

* G. Hain, Defendant who lived in Chicheſter for Phyſick adminiſtred to his 
Ca. K. 3. Wife in London, who had been parted by Conſent for five Years, 


244. S. C. , which 


3 and on Separation articled to allow her 20 J. per Annum 
S. C be accordingly did, and it appeared that the Plaintiff did not know 
her to be a Feme Covert at the Time when the Medicines were 
given; per Holt, if Huſband and Wife part by Conſent, and the 
Huſband ſecure her an Allowance, it is in Conſideration tha he 
ſhall not be charged any more by her, and a perſonal Knowledge 
is not neceſſary, fo it be publickly known, and ſuch publick No- 
g tification need not be at London, where the Debt was contracted, 
but it is ſufficient if it be where the Parties lived, viz. in this 
Caſe at Chicheſter ; but if the Debt were contracted in ſo ſhort a 
Time after the Agreement, as that it could not be known at Lon- 
don, the Huſband would be liable. 

But if the Huſband turn away the Wife, he ſends Credit with 
her for reaſonable Expences ; to which Purpoſe the Caſe of Bolton 
and Prentice, M. 18 G. 2. B. R. is very ſtrong: The Defendant 
and his Wife lodged at the Plaintiff's Houſe, who was a Millener, 
during which Time ſhe furniſhed the Wife with many Things 
without the Privity or Conſent of her Huſband, which however 
he paid for, but forbad the Plaintiff to truſt his Wife any more: 
About twelve Months after the Defendant turned his Wife out of 
Doors, who went to the Plaintiff, and was by her furniſhed with 
Apparel ſuitable to. her Degree ; and for this Debt the Plaintiff 


brought 
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brought the Action, and had a Verdict; and upon Motion for a 

new Trial it was denied; for when a Man turns away his Wife, 

he gives her a general Credit, and the Prohibition is gone and ſu- 

perſeded. But if the Wife elope from her Huſband, he ſhall not Longworth & 
be liable, though the Tradeſman who truſts her has no Notice of Hackmore, 
the Elopement. Alt is ſufficient for the Huſband to give general; be, 1 W. 
Notice that Tradeſmen, &c. ſhould not truſt his Wife. Though S. Ik. Mss. 
the Huſband and Wife cohabit, yet he may forbid any particular”: 113. 
Tradeſman to truſt her, and ſuch Prohibition to the Fradeſman's 8. 
Servant is ſufficient, 

Where an ordinary working Man married a Woman of the like 1 Salk. 118, 
Condition, and after Cohibitation for ſome Time leſt her, and 
during his Abſence the Wife worked; an Action being brought 
for her Diet, Lord Ch. Juſt, Holt held, that the Money ſhe earn- 
ed ſhould go to keep her. | 

In an Aion for Meat found and provided for the Defendant, Harris and 
Lord Roymond held that the Plaintiff could not give Evidence of Collins, Tr, 
Mcat found for the Defendant's Wife who lived ſeparate from gu. 14. 8. p. 
him, but the Plaintiff agreeing not to bring another Action, he 
left it to the Jury, 

But where the Plaintiff declared that the Defendant was in- Roſs and No- 
debted for Meat, He., found by the Plaintiff at the Defendant's & 3' ©: 
Requeſt; and on Evidence it appeared to be found for the Defen- 
dant's Wife at his Requeſt in his Abſence; upon a Caſe reſerved 
it was holden, that a iJZelivery to the Wife at the Huſband's Re- 
queſt, is in Law a Delivery to the Huſband ; though it was faid 
that it would be wrong in the Caſe of a third Perſon. 

Before I quit this Point it may be neceſſary to obſerve that even Manby a4 
Cohabitation is only Evidence of an Aſſent of the Huſband, andSe, 1 Lev. 
therefore in a ſpecial Verdict the Jury ought to find the Aﬀent, * 
and not the Cohibitation. So they ought to find the Goods ne- 
ceſſary and convenient for the Hutband's Eſtate as well as Degree, 
for a High Degree may have a low Eitate. 

The Plea of ne ungques accouple in loyal Matrimonte, is good only Norwood 44 
in Dower and Appeal; and if pleaded to an Action on the Caſe e- 
for a Debt contracted by the Wife ; on Demurrer the Plaintiff", K B. 
will have Judgment, 

Having ſeen how. far the Huſband 1s liable to pay the Wife's 
Debts, it may not be improper to ſhew how far he may be bene- 
fited by her Contracts, and he is intitled to whatever ſhe earns gk. 114. 
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during the Coverture, and therefore he alone muſt bring Aſump- 
fit for Work and Labour done by his Wife, the Promiſe in Law 
Cr. J. 77. being made to him; but if there be an expreſs Promiſe to her 
they may join. 
Strutville v. Where a Woman married a ſecond Huſband, living the firſt, 
— M.4 and the ſecond not privy : As to what ſhe acquires by her Labour 


83 J. during Cohabitation, the ſecond Husband will be entitled to it, 


OR. Str. 38. as ſhe will be eſteemed a Servant to him. 

Str. 1094+ In an Action for Wages earned by the Wife, Lee Ch. Juſt. 
refuſed to let the Wife's Confeſſion of a Receipt of 20 J. be given 
in Evidence. | 

Randulph vs. Caſe upon four ſeveral Promiſes, one of which was upon a pro- 

Regendo, P. miſſory Note, to which the Defendant demurred, and the Plain- 

FOI tiff had Judgment; to the other three Counts he pleaded Nor 
Aſſumpſit ; at the Trial the Plaintiff would have reſted his Caſe 
upon the Count for Money lent, and offered the Note in Evi- 
dence ; but Eyre Ch. Juſt. would not allow it, becauſe that would 
be to charge the Defendant twice for the ſame Note ; the Plaintiff 
then would have given Evidence of Goods ſold and delivered, 
which was likewiſe refuſed, it appearing that the Note was given 
for the ſame Goods. 


Story and At- However, in common Caſes upon Aſumpſit for Money lent, 

* 1 the Plaintiff may give a promiſſory Note from the Defendant in 

719. Evidence, for the 3 & 4 Ann. c. 9. which enables the Plaintiff 
to declare upon the Note, is only a concurrent Remedy. 


Hollingwo-th Afſumpſit upon a Note of Hand dated the 10th of September, 
8388 payable two Months after Date, the Memorandum was general of 
per Deans, Michaelmas Term; and upon Objection taken that the Suit was 
commenced before the Cauſe of Action accrued, the Plaintiff was 
nonſuited ; ſed 2yere, for in Proger's Caſe, 2 Sid. 432. on a Trial 
at Bar, where the Declaration in Ejectment laid the Leaſe to be 
dated after the firſt Day of Micbaelmas Term, and the Declaration 
was of the ſame Term, it was holden to be Matter of Evidence 
when the Bill was filed, for it the Bill was in Fact filed after the 
Day of the ſuppoſed Leaſe, all is well. So in Dobſon and Bell, 
2 Lev. 1:6, in Trover, the Converſion was laid to be on the firſt 
Day of Ea/ter Term, and the Declaration was o the ſame Term 
Verdict for the Plaintift and Motion in Arreſt of Judgment; but 
upon making it appear that the Bill was filed, and Declaration 
delirered aſter the ficſt Day of the Term, Judgment was entred 


2 without 
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without any Amendment, for though the Declaration being gene- 
ral relates to the firſt Day of the Term, yet the Bill being filed at 
a Day after, all relates to the filing of the Bill by the Courſe of 
the Court. So in Tatlow or Caſtle v. Bateman, 3 Lev. 13. upon 
like Motion in Trover the Court ſaid, it was well enough if the 
Bill were filed after the Cauſe of Action accrued, for no Action 
can be depending, nor Declaration delivered, until the Defendant 
be in cuſtodia Mareſe. and that is never till Bill filed, and it was 
referred to the Secondary to examine when the Bill was filed.. | 
Yet in Venables and Daffe in an Action for a malicious Froſecution, 7 
where the Day of Acquittal was laid to be after Michaelmas Term 
began, and the Memorandum was general of Michaelmas Term; Carth, 173. 
on Motion the Judgment was arreſted; but there it was not ſhew- 
ed that the Bill was filed after the firſt Day of the Term. 

In Trover the Declaration was of Eaſer Term, which began Morris v. 
8th April, the Demand was the gth April, but the Plaintiff pro- e "aig 
ving that the Writ was not taken out till 2d May, he obtained a m _ 
Verdict; and on a Caſe ſtated the Court held that he ſhould not 
be prevented by the Fiction of Relation from ſhewing the real 
Truth of his Caſe. 

At Common Law it was holden that A/ump/t would lie for; Lev. 250. 
Rent on an expreſs Promiſe, but not upon an implied Promiſe, 
and ſuch expreſs Promiſe muſt have been made at the ſame Time 

with the Leaſe.—But now, 

By 11 G. 2. c. 19. Where the Agreement is not by Deed, the 
Landlord may bring Caſe for the Uſe and Occupation ; and if in 
Evidence any Parol Demiſe or any Agreement (not being by Deed) 
whereon a certain Rent is reſerved, do appear, the Plaintiff ſhall 

not therefore be nonſuited, but may make Uſe thereof as an Evi- 
dence of the Quantum of the Damages to be recovered. And by 
the ſame Act, if the Tenant for Life die before or on the Day on 
which any Rent was made payable, upon any Leaſe which deter- 
mined on the Death of ſuch Tenant for Life, his Executors may 
in an Action on the Caſe recover the whole, or a Proportion of 
ſuch Rent, according to the Time ſuch Tenant for Life lived of 
the laſt Year, or Quarter of a Year, in which the faid Rent was 
growing due. 

An Executor brought an Action for Rent due to his Teſtator Str. 1271. 

in his Life-time, and for other Rent due in his own Time, and 
there was another Count on a Quantum meruit for the Rent of 2 
er 
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Caſe at Oxon, and Labour, the Plaintiff proved he had built a Houſe for the De— 
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ther Meſſuage, in which he had not declard as Executor. After 
Judgment by Default and a Writ of Enquiry executed, upon Er- 
ror brought, Judgment was reverſed, becauſe the Demands were 
imcompatible ; but perhaps it would have been helped by a Ver- 
dict, becauſe for Rent due in his own Time he need not declare 
as Executor, and therefore it it had been tried, the Judge ought 
not to have permitted him to prove Rent due to himſelf in his 
own Right. | 

In Caſe for Uſe and Occupation of an Houſe by Permiſſion of 
the Plaintiff the Defendant pleaded Nil habuit in Tenementis ; and 
upon Demurrer the Court held it not a good Plea, as it would be 
upon a Leaſe at Common Law, becauſe there an Intereſt is ſuppo- 
ſed to have paſſed from the Leſſor, but here the Court muſt take 
it that there was an expreſs Promiſe, and therefore if the Plaintiff 
had an equitable Title, or no Title at all, yet if the Defendant 
have enjoyed by Permiſſion of the Plaintiff, it is ſufficient, and it 
is not neceſſary for the Flaintiff to ſay it is his houſe, any more 
than in Aſumpſit for Goods ſold, to ſay they were the Goods of 
the Plaintiff, 

I a Man declare upon a ſpecial Agreement, and likewiſe upon 
a Quantum meruit, and at the Trial prove a ſpecial Agreement, but 
different from what is laid, he cannot recover on either Count, 
not on the firſt becauſe of the Variance, nor on the ſecond becauſe 
there was a ſpecial Agreement. But if he prove a ſpecial Agree- 
ment and the Work done, but not purſuant to ſuch Agreement, 


he ſhall recover upon the Quantum meruit, for otherwiſe he would 


not be able to recover at all: As if in a Quantum meruit for Work 


tendant, though the Defendant ſhould afterward prove that there 
was a ſpecial Agreement about the Building of it, vi. That it- 
ſhould be built at ſuch a Time and in ſuch a Manner, and that 
the Plaintiff had not performed the Agreement, yet the Plaintiff 
would recover upon the Quantum meruit, though doubtleſs ſuch 
Proof on the Part of the Defendant might be proper to leſſen the 
Quantum of the Damages. And perhaps in the firſt Caſe put, the 
Plaintiff ovght to have been ſuffered to recover, if there had been 


| | Gordon and a Count on an Indebitatus - Afſumpſit ; for though an Indebitatus 
| Mertin, Fug. A umpl't will not lie upon a ſpecial Agreement till the Terms of 


it are performed]; yet when that is done 1t raiſes a Duty, for which 
a general Indebitatus Aſſumpſit will he, 


And 
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And this Point now ſeems to be fo ſettled; for in an Action Harris». Oke 

where the Plaintiff declared on a ſpecial. Agreement, and alſo on & = 

a general Indebitatus Aſumpfit, the Plaintiff failed to prove his 1759. 

ſpecial Count; and then it was objected that he ought not to be 

allowed to enter into Proof of the general Count: but Lord 

Mansfield ſuffered him to go into ſuch Proof ; and the next Da 

his Lordſhip declared in Court, that he had aſked Mr. Juſtice 

Wilmot (who was then with his Lordſhip on the Circuit) his 

Opinion on a Caſe of this Kind, which happened before him at 

Launceſton Aſſizes, and which had been mentioned on the Oc- 

caſion; who ſaid he did not recolle& that particular Caſe, but 

that the Circuit Practice according to his Obſervation, had been 

on this Diſtinction; when the Plaintiff attempted to prove the 

ſpecial Agrement and failed in it, he was not permitted to go on 

the general Indebitatus Aſumpſit. But his Lordſhip ſaid, he did not 

approve of that Diſtinction, and that his Opinion after the Con- 

fideration he had given it was, that where the Evidence is ſuf- 

ficient to warrant the Plaintiff's Action on the general Count, 

ſuppoſing no ſpecial Agreement had been laid in the Declaration, 

the Plaintiff ſhould be permitted to recover on ſuch general Count, 

tho' there be a ſpecial Agreement laid; whether he attempts to 

prove ſuch ſpecial Agreement or not: and that Mr. Juſtice Mil- 

mot intirely concurred in this Opinion. 

Upon an Aſumpſit againſt an Executor or Adminiſtrator, the gatk. 296. 
Plaintiff muſt prove his Debt, though the Defendant have pleaded 
Plene adminiſtravit; for by that Plea, though a Debt be admitted 
yet the Quantum is not ; and therefore ſit differs from Debt in 
which the Plea of Plene Adminiſtravit is an Admiſſion of the 1 Show. 81, 
Debt, and therefore it need not be proved. 

The Plaintiff cannot upon this Iſſue give in Evidence a Copy v Welbourne 
of an Inventory delivered by the Defendant to the Spiritual. Court, on _ 
unleſs it be ſigned by him, though it be ſigned by the Appraiſers ; EyreCh. J. 
but he may give Evidence by Witneſſes, that the Defendant had H. 12. G. 1. 
Aſſets, or if he give an Inventory in Evidence, he may ſhew the *** | 
Goods were under-valued, (Note, a Leaſehold Eſtate not ſold is 1 Bares 240. 
Aſſets ad valorem : And Aſſets in Ireland are Aſſets here.) If in Cr. J. 55- 
the Inventory produced, the Article concerning Debts did not diſ- Smith 44 
tinguiſh between ſperate and deſperate, it would be ſufficient to Pavis, M. 10. 


charge the Executor with the whole prima facie as Aſſets, and uf en 
put it upon him to prove any of them deſperate, as if the Article Ch. J. 
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were, [tem for Debts due and owing, which I admit myſelf to 
be charged with when recovered or received.” | 

And in the Caſe of fperate Debts, the Executor may diſcharge 
himſelf by ſhewing a Demand and Refuſal. 

If Aﬀets be proved in his Hands, the Defendant the Executor 
may give in Evidence that he has paid Debts to the Value, and 
need not plead it. So he may give in Evidence a Retainer for his 
own Debt, or that the Inteſtate before Marriage with the Defen- 
dant gave a Bond to J. S. conditioned to leave the Defendant 500/, 
and that ſhe retained to ſatisfy this Obligation, So if Admini- 
ſtration be granted to a Creditor, and after repealed at the Suit of 
the next of Kin, the Creditor may retain againſt the rightful Ad- 
miniſtrator ; for where Adminiſtration is granted to a wrong Per- 
ſon it is only voidable, but if it be granted in a wrong Dioceſe it 
1s void, and in ſuch Caſe there could be no Retainder. 

Note; If a Man have bona netobilia in ſeveral Dioceſes of the 
ſame Province, there muſt be a prerogative Adminiſtration, if in 
two of Canterbury and two of York, there muſt be two prerogative 


Adminiſtrations, and if ia one Dioceſe of each Province, each 
Biſhop muſt grant one. 


The Executor, on the Plea of Plene adminiſiravit, cannot give 
in Evidence Debts of a higher Nature ſubſiſting, but muſt plead 
them ; it will not be improper therefore in this Place to conſider 
how they ought to be pleaded, Where the Days of Payment in 
the Condition of a Bond are paſt, the Penalty is the Debt, and 
therefore the ancient Method of pleading them was to plead them 
ſingly, and ſet forth the Penalty only; but the common Way now 
is to ſet forth the Condition likewiſe, But where the Days of 
Payment were not incurred at the Death of the Teſtator, the Ex- 
ccutor can only plead the Sum in the Condition, becauſe he may 
deliver. himſelf from the Penalty by performing it ; and if he refuſe 
or neglect to do it, it will be a Devaſlavit. But where the Day 
of Payment is paſt, though the Executor ſet out the Condition in 
his Plea, yet he ſhall cover Aſſets to the Amount of the Penalty, 
unleſs the Plaintiff reply per fraudem, and on Iſſue joined thereon 
prove that the Obligee offered to take a leſs Sum than the Penalty, 
and not more than the Execu or had to pay. If the Teſtator ac- 
knowledge a Recognizance, or enter into a Statute with Condition 
for the Payment of a leſs Sum at a future Day, it will be a Bar to 
Debts of an inferior Kind, though the Day of Payment be not 


yet 
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yet incurred, becauſe it it is a preſent Duty, and is on Record, on 
which Execution may be taken out without further Suit; but a 
Debt due by Obligation is only a Choſe in Action and recoverable 
by Law, and not a preſent Duty as the other is. 

It the Executor plead 20 Judgments, he confeſſes Aſſets for Ca. K. B. 
above 19, and yet at his Peril he muſt plead all the Judgments, 4% 
for otherwiſe if the Creditor pray Judgment of Aſſets quando accis?ñ 
derint, he ſhall not be allowed for thoſe not pleaded ; and if he 
plead five Judgments, and one be falſe or fraudulent and fo found, 
he is ſaddled with the whole Debt; ſo if any one be ill-p'eaded. 

An Executor pleaded, that his Teſtator had entered into a Sta- Cr. J. 35. 
tute which remained in Force and not paid ; upon Demurrer be- 
cauſe not averred to be for a juſt Debt, the Court held the Plea 
good, for that it ſhould be intended to be for a juſt Debt, and he 
who will take Advantage of the contrary ought to ſhew it. 

If a Judgment being pleaded, and per fraudem replied, and sa. zi. 
Iſſue taken thereupon, by Evidence it appear the Debtee was wil- 
ling to take leſs than is recovered, it is Evidence of Fraud, unleſs 
the Executor ſhew that he had not Aſſets to pay the ſame. 

Where upon the Iſſue of Plene adminiſtravit a Verdict is found, , Sh 
that the Defendant has Aſſets to part of the Debt; yet Judgment ley's Caſe. 8 
ſhall be entered for the whole Debt, but the / non Cc. de bonis Co. 134. 
propriis ought to be as to the Colts only, and Execution ought to Bank of Eng- 
be taken out only for ſo much of the Debt, for which the Defen- lud Mor- 
dant is by the Verdict found to have Aſſets. . 

If an Executor ſuffer Judgment by Default, it is a Confeſſion ca x. B. 
of Aſſets ſufficient to pay the Debt, and therefore the Sheriff may 41-. 
return a Devaſiavit to a Fi. Fa. if he cannot find Goods of the dak. 310. 
Teſtator.; and if the Executor do not plead ſuch Judgment and 
Nul Aſſets ultra to another Action, but admit Judgment to go 
by Default, it is a Confeſſion of Aſſets as to that like wiſe. 

But a Cognovit Actionem is not a Confeſſion of Aſſets. 

Judgment againſt B. in C. B. who after Judgment enters into a, 8 
Statu e and dies, his Adminiſtrator brings Error on the Judgment, 
which is affirmed, and upon a Scz. Fa. to have Execution pleads 

Payment of the Statute, and Nul Aſſets ultra; and it was holden 
a good Plea, for at the Time of the Execution of the Statute he 


.could not plead the Judgment in Bar, and therefore Payment of 
the Statute was no Devaſtavrr. 
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2 oy The Sheriff to a Sci. Fa. having returned that the Defendant the 
yliff, H. 2. 


G C. B. Executor had waſted, he appeared at the return of the Writ and 
pleaded plene Admi niſtravit and traverſed the waſting; On Iſſue 
F thereon, the Inventory exhibited by the Defendant in the Eccle- 
; ſiaſtical Court was allowed to be Evidence ſufficient to put the 
Executor to ſhew how he had diſpoſed of the Goods and Money 
mentioned therein, h 
In Strictneſs no Funeral Expences are allowed againſt a Credi- 
tor, except for the Coffin, Ringing the Bel}, Parſon, Clerk, and 
Pearer's Fees, but not for the Pall or Ornaments. 
The uſual Method is to allow 5 /. ; 
1 Lev. 235, Upon the Plea of Ne ungues Executor Evidence may be given, 
that the Seal of the Ordinary 1s forged, or the Adminiſtration re- 
| pealed, or that there were bona notabilia, for they conſeſs and 
avoid the Seal; but Evidence that another Perſon is Executor, or 
that the Teſtator was nan compos, or that the Will was forged, 
cannot be given, for that would be to falſify the Proceedings of 
the Ordinary wherein he was Judge, 

If it be alledged that a ſimple Contract Debt is paid, the very 
Debt ought to be proved as well as the Payment. So if an Execu- 
tor plead Pleue Adminiſiravit to an Action upon a Bond, he muſt 
prove the Debts paid to be on Bonds ſealed and delivered. But in 
an Action for a fimple Contract Debt on the like Plea, Proof of 
Payment is ſufficient, for if no Bond, it is a good Adminiſtration. 

\ Raym, 745. Note; In ſuch caſe the Creditor may prove his Bond, and the 
Debt due upon it and the Payment of it. 
Arnold ard 


If an Executor plead Plene adminiſtravit, and thereupon Iſſue 
3 * is joined, the Defendant has admitted himſelf Executor, and 
Erey Ch. therefore cannot ſhew that he only acted as Agent for the Execu- 
| tor, for then he ſhould have pleaded Ne ungues Executor. But if 
he give in Evidence a Retainer, the Plaintiff cannot object that as 
Executor de ſon tort he cannot retain, without ſhewing the Will 
and who are rightful Executors. 
If a Man bring an Action againſt an Executor de fon tort he 
muſt declare againſt him as Executor of the laſt Will and Teſta- 
Atkinſon and ment; therefore if Defendant plead a Retainer he ought to ſhew 
Rawſon, M. that the Teſtator made him Executor; and it is not enough to ſay 


2 Show, 81. 


Yelv. 137, 


C 8 that the Teſtator made his Will, and that he ſuſcepro ſuper ſe onere 
Slot Teſlamenti paid divers Debts, and retained for a Debt of his own. 


If he fo plead, the Plaintiff may either demur for this Cauſe, or 
reply 
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reply that he is Executor de ſon tort. But in ſuch Caſe the Deſen- Sr. 11c6. 
dant may rejoin, that puis darrein Continuance Letters of Admini- ,. 332. 
ſtration have been granted to him, for ſuch Adminiſtration will 
legitimate all intermediate Acts, and juſtify a Retainer, 
Executors are no further chargeable than they have Aſſets, un- 
leſs they make themſelves ſo by their own Ad, as by pleading a 
falſe Plea, i. e. ſuch a Plea as will be a perpetual Bar to the Plain- 
tiff, and which of their own Knowledge they know to be falſe ; 
as Ne unques Executor, or a Releaſe to hioſelf, But if he plead a1R A931. 
former Judgment had againſt him by another Perſon, and Nil 
ultra, and the Plaintiff reply per fraudem, and it be fo found, yet 
the udgment ſhall only be de bonis Teſtatoris. 
If an Executor plead Plene adminiſtravit, and the Plaintiff 
reply that he ſued out his Original ſuch a Day, and that the 
Defendant had Aſſets then; and the Defendant in his Rejoinder 
takes Iſſue, that he had not Aſſets then: the Plaintiff need not 
give in Evidence a Copy of the Original to prove the Time of its 
being taken out, becauſe the Defendant admits it by his Rejoinder. 1 Sid. 432. 
But if the Plaintiff reply Aſſets at the Time of exhibiting his 
_— viz. ſuch a Day, and conclude his Replication to the Coun- 
; (which in ſuch Caſe he may ;) tho' the Plaintiff lay his 
B ll to be exhibitted on the firſt Day of the Term, if in Fa& 
it were exhibited afterward, the Defendant ſhall have Advan- 
tage thereof on the Evidence, ſo that he ſhall not be bound for 
what he paid before. The Difference between theſe two Caſes 
depends ſolely on the Manner of the Plaintiff's replying; for in 
the firſt Caſe, the Plaintiff alledged the Time of ſuing out the 
Original, as a diſtin poſitive Fact, and concluded with an A- 
verment; and ſo the Defendant was at Liberty to take Iſſue in 
his Rejoinder, on the Time of the Original's. iſſuing, or on his 
having Aſſets: But in the laſt Caſe, the Defendant had no Op- 
portunity of puſhing the Time of exhibinz the Bill in Iflue; 
but was obliged to join in the Ifſue taken by the Plaintiff, that 
the Defendant had Aſſets at the Day the Plaintiff exhibited his 
Bill, and the Day mentioned in the Replication, being alledged 
under a vig. is totally immaterial. 
On Plene adminiſtravit he may give in Evidenee, that he was 
but Executor durante minoritate, that he paid ſuch Debts and 
Legacies, and that he had delivered over the Reſidue of the Teſta- 
tor's perſonal Eſtate to the Infant when he came of Age, for his 
Power then ceaſes, and the new Executor is liable to all Actions. 


But 


1 Mod. 174. 
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But he will be anſwerable for as much as he has waſted, and the 
new Executor has his Remedy againſt him but ere Whether 
he is liable to other Mens Suits? In 1 Med. 175. it is ſaid he is, 
not, but in 6 C. Packman's Caſe and Latch 160. it is ſaid he is, 
and that ſeems the moſt reaſonable Determination, 

If an Executor compound with the Creditors, and after at the 
Suit of any of them plead Plene admiſtravit, Proof of the Com- 
poſition would be concluſive Proof of Aﬀets, and the Court would 
not ſuffer him to give Evidence of no Aﬀſets. 

By 2 G. 2. c. 24. No Attorney ſhall maintain any Action for 
Fee until one Month aſter he ſhall have delivered a Bill written in 
a common legible Hand, and in the Engliſh Tongue (except Law 


Terms and Names of Writs) and in Words at Length (except 


Times and Sums) ſubſcribed with his proper Hind. It has been 
holden, 1. That this Act may be given in Eviderce on the gene- 
ral Iſſue. 2. That it does not extend to tte Executor of an At- 
torney. 3. Ner to Buſineſs done in Conveyancing. 

The Court will upon Motion ſtay Proceedings till the Plaintiff 
has delivered a Bill. 

In a ſpecial A/umpfit the Plaintiff muſt prove his Declaration 
expreſſly as laid, therefore if the Agreement be to deliver mer- 
be Corn, Proof of an Agreement to deliver good Corn 
of the ſecond Sort is not ſufficient : So where the Agreement de- 
clared upon was to fell the Plaintiff all his merchandizable Skins, 
and the Agreement produced by the Plaintiff and ſigned by the 
Defendant was ſo, yet the Agreement of the ſame Date entred in 
the Defendant's Book and ſigned by the Plaintiff, being to ſcll all 
his merchandizable Calves Skins, the Plaintiff was nonſuited. 

The Plaintiff declared upon a Promiſe to pay ſo much Money 
upon the Plaintiff's transferring ſo much South-Sea Stock; at the 
Trial the Note produced appeared to be to pay on a Transfer to the 
the Defendant or his Order; and this was holden to be a Variance, 
and the Plaintiff nonſuited. So where the Contract declared on 
was to deliver Stock on the 22d of Augu/t, and upon the Trial 
the Entry in the Broker's Book was a Contract for the opening, 


though it was proved to be notorious that the Books were to open 


the 22d, and the Broker ſwore he took the 22d of Auguſt and the 
Opening to be convertible Terms. Eut theſe ſeem rather to be 
Caſes founded on the Times to get rid of South-Sea Contracts, 


than to be relied on as Precedents in other Caſes, 


A 
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A mere voluntary Curteſy will not have a Conſideration to up- Hob. 105, 

hold an Aſump/it, but if ſuch Curteſy were moved by a Requeſt J.. 
of the Party, tat gives an Aſumptt ; and therefore if the Plain- 
tiff declare, That Whereas the Defendant hath feloniouſly ſlain A. 
he required the Plaintiff to labour and do his Endeavour to obtain 
the King's Pardon; whereupon the Plaintiff did do his endeavour, 
12. in riding, Ec. and afterward in Conſideration of the Pre— 
miſſes the Defendant did promiſe to pay the Plaintiff 100 J. it will 
be good: And Note, in ſuch Caſe, if the Plaintiff could prove no 
Riding, yet any other effectual Erdeavours according to the Re- 
queſt would ſerve ; and if the Conſideration were future, that he 
would endeavour, ſo that the Plaintiff muſt lay his Endeavour ex- 
preſſly, and the Defendant would not deny the Promiſe, but the 
Endeavour, he muſt traverſe the Endeavour in the general, and 
not the Riding in the ſpecial. And this leads me to take Notice 
of a Diſtinction between Promiſes upon a Conſideration executed 
and executory. | 

In the Caſe of a Conſideration executed the Defendant cannot Ibid, 
traverſe the Conſideration by itſelf, becauſe it is incorporated and 
coupled with the Promiſe, and if it were not then in Deed acted, 
it is Nudum Pactum. But if it be executory, the Plaintiff cannot 
bring his Action till the Conſideration performed, and if in Truth 
the Promiſe. were made and the Conſideration not performed, the 
Defendant mult traverſe the Performance, and not the Promiſe, 
becauſe they are diſtint in Fact. And therefore the Plaintiff, Salk. 22. 
when he alledges Performance, ought to alledge a Place where, and 
if he do not, the Defendant may demur for want of a Venue. 

If the Conſideration be illegal it will not uphold an Aſumpſit; 2 Lev. 174. 
as where the Defendant in Conſideration of 20 s. aſſumed to pay 
405. if he did not beat J. S. out of ſuch a Cloſe. But the Act to 
be done muſt appear unlawful at the Time, otherwiſe the Promiſe 
will not be void. As if A. bring B. to an Inn, and affirming to Winch 48. 
the Hoſt that he has arreſted B. by virtue of a Commiſſion of Re- 
bellion, in Conſideration that the Hoſt will keep B. as a Priſoner 
for one Night, promiſe to ſave him harmleſs; if B. recover againſt 
the Hoſt for falſe Impriſonment, the Hoſt may have an Action on 
that Promiſe againſt A —But where B. in Conſideration that the velv. 107. 
Gaoler would permit A. his Priſoner to go at large, promiſed the 
Gaoler to pay the Debt and fave him harmleſs; it was holden a 

void 
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void Promiſe, Vide to the ſame Purpoſe Webb and Biſhop, ante, 
and the Caſes there cited. 

Where the Action is brought upon mutual Promiſes, it is ne- 
ceſſary to ſhew they were both made at the ſame Time, or elle it 
will be Nudum Pactum; and though the Promiſes be mutual, yet 
if one thing be in the Conſideration of the other, a Performance is 
neceſſary to be averred, unleſs a certain Day be appointed for it ; 
and therefore where A. hath given B, a Note for ſo much Money 
fix Months after the Bargain, B. transferring the Stock, and B. at 
the ſame Time had given a Note to A. to transfer the Stock, A. 
paying, &c. B. brought an Action, and upon Non aſſumfſit, Holt 
Ch. Juſt. at Guz/dball, obliged the Plaintiff to prove either a 
Transfer, or a Tender and Refuſal, within theſe fix Months; and 
faid that if A. had brought an Action againſt B. for not transfer- 
ring, he muſt have proved a Payment or a Tender, 

Where in an Aſſumpſit two Conſiderations are alledged, the one 
good and ſufficient, the other idle and vain ; if that which is good 
be proved it ſufficeth : And although he fail in the Proof of the 
other, it is not material, becauſe it was in vain to alledge it ; but 
if both be good, both muſt be proved, _ 

Though the Promiſe alledged be proved, yet if it appear to be 
made on a different Conſideration than is mentioned in the Plain- 
tiff's Declaration, it is not ſufficient, or if it were made on the 
Conſideration alledged, and ſome other Thing beſide. 

Ex Nudo pacto non oritur actio, and therefore if A. in conſider- 
ation that B, will make an Eſtate at Will to him, promiſe to pay, 
it is a void Promiſe, for B. may immediately determine his Will, 

In Afumpſit the Plaintiff declared, that he had delivered Goods 


to the Defendant, which he promiſed to diſpoſe of and to give the 


Plaintiff an Account, &c. the Defendant pleaded in Abatement, 
that he was Bailiff to the Plaintiff to merchandize the ſaid Goods, 
and that he ought to bring Account; and upon Demurrer it was 
adjudged that here being an expreſs Promiſe to account, Afumpfit 
will lie as well as Account, and that where ever one acts as my 
Bailiff he promiſes to tender an Account. However upon that 
Occaſion, Holt Ch. Juſt. told the Plaintiff, that when it came to 
be tried he would not ſuffer him to give all the Account in Evi- 
dence, or to enter into the Particulars thereof, but that he ſhould 
direct his Proof only as to the Damages which he had ſuſtained 
for not accounting according to his Promiſe. In ſuch Cafes where 


I In. 


Relative to Trials at Niſi Prius. 1 


Indebitatus Aſumpſit is brought for Money received ad computan- 
dum, it is neceſſary to prove a Miſapplication or Breach of Truſt, 
for if a Man receive Money to a ſpecial Purpoſe, it is not to be de- 
manded of the Party as a Duty, till he have neglected it or refuſed 
to apply it according to the Truſt, and ſuch Miſapplication or 
Breach of Truſt ought regularly to be laid in the Declaration, but 
the Want of it will be aided by a Verdict. 
. Where the Defendant has no Way to come at the Knowledge Rm 1128. 
of the Performance of the Conſideration; the Plaintiff ought to 104 _ 
give Notice of it; otherwiſe where there is a Perſon named, to 
whom the Defendant may reſort and inform himſelf; as if the 
Promiſe be to pay as much as J. S. paid, guia conſtat de perſona 
the Plaintiff is not bound to give Notice; otherwiſe if the Pro- 
mp be to pay to the Plaintiff as much as he ſhall have of any 
Other. | 

By 21 Jac. 1. c. 16. This Action muſt be brought within ſix 
Years after the Cauſe of Action accrued ; but if the Defendant- 
would take Advantage of the Statute, it is neceſſary for him to 
plead it, for he will not be permitted to give it in Evidence on the 
general Iſſue. 31244 

If the Defendant plead Non aſſumpſit infra ſex annos, it is ſufficient 2 Vent. 151. 
for the Plaintiff to prove a Promiſe to pay within ſix Years with- 
out any other Conſideration, for the Plea admits a Cauſe of Action 
before the fix Yeaars. So if the Defendant ſay, © Prove it due Heyling 424 
e and I will pay it,” ſuch a Promiſe with a Proof of the Debt is Hafling. per 
ſufficient, but a bare Acknowledgment of the Debt, or of the — wa A. 
Delivery of the Goods after the ſix Years, is not in itſelf a new Salk. 29. S. C. 
Promiſe, though it is Evidence of one, as a Non-delivery on De- Carth. 471. 
mand is not a Converſion in itſelf, yet is good Evidence of a Con-. 421. 
verſion. But in an Action by an Executor for Money had and re- On ,,, 
ccived to the Uſe of his Teſtatrix, where upon this Iflue the De- Wolley, Sa- 
fendant was proved to ſay, © I acknowledge the Receipt of the lp, 1731. 
% Money, but the Teſtatrix gave it to me; Mr. Baron Ciive 
directed the Jury to find for the Defendant : For ſuch an Acknow- 
ledgment could not amount to a Promiſe to pay, when he inſiſted 
he was intitled to retain. ; 1 

In Aſſumpſit on a Promiſſory Note, the Defendant pleaded Nor 5% Bart . 
aſſumpſit infra ſex Annos: And on the Trial it appeared that the M. 1 G. 
Defendant was Surety in the Note for J. S. and that fix Years 3. B. K. 
were elapſed ſince the Note was given, but that upon a Demand 


U within 
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within fix Years the Defendant ſaid, You know I had not any 
of the Money myſelf, but I ar willing to pay half of it.“ The 
Judge was of Opinion at the Aſſizes that this Promiſe took it out 
of the Statute, but the Jury found for the Defendant: And on a 
Motion for a new Trial, the Court held clearly that the Judge was 
right ; that this Promiſe was ſuthcient ; and granted a new 


1 rial. | | 


2 Vent. 151, If there be ſeveral Defendants, and they plead Non aſſumpſerunt 
Q 1 infra ſex Annos, Proof of a Promiſe by one within ſix Vears is not 
ractice. 


ſufficient to charge him, for the Action is 7 pong If the Defendant 
Olman et plead Non 


umpfit infra ſex Amos ante diem impetrationis brevis, 
8 and the . 2 — aſſumpſit infra ſex Annos, viz. ſuch a 
Eyre. Day: Upon Evidence the Plaintiff is not obliged to prove the ta- 
Ante 114. King out the Original, becauſe there is a particular Day mentioned 
in the Replication; but if no particular Day be named, the Plain- 
tiff muſt prove the taking oat the Original —There ſeems but very 
little Foundation for this Diſtinction; for though a particular ay 
be named in the Replication, yet the Plaintiff is not bound to prove 

a Promiſe on that Day. — The Manner of Pleading to avoid the 
Neceſſity of proving the Original at the Trial ſeems to be miſ- 
taken; for to do that the ! laintiff ſhould reply that he ſued forth 
his Writ on ſuch a Day, and that the Plaintiff promiſed within 
fix Years of that Dav, and conclude withan Averment ; and then 
the Defendant is at Liberty to take Iflue in his Rejoinder, on the 
Time of the Writ's being ſued out, or on the Promiſe being made 
within fix Years of the Time mentioned, they being alledged in 
the Replication as two diſtin Facts; and when the Defendant 

takes Iſſue on one of thoſe Facts, he admits the other to be tr 

and conſequently it need not be proved. | 


Ones v. Har- The Defendants were Executors of the Executor of V. V. and 
ris & al Sit- 


eg, in an Action of Aſumpſit, pleaded non Aſumpfit infra ſex Annos; 
* 6 4 Ss the Plaintiff replied that on the 3d June 28 G. 2. he ſued out 
& 30G 2. a Bill of Mzrddleſex againſt the Detendants, and that the Teſtator 
| in his Life-time promiſed to pay the Demand within ſix Years 
before the Bill of M:4dleſex ſued out. The firſt Item in the Bill 

whereon this Demand aroſe, was in 1746. and all the Items ex- 

cept the laſt were above fix Years ſtanding before the Bill of 

Middleſex ſued out. Mr. Norton infifted for the Plaintiff, that the 

laſt Item being within fix Years, and this being a current Ac- 

count, never liquidated, ſhould draw the former Items out of the 


| Statute ; 
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Statute; But Deniſon J. held that the Clauſe in the Statute of Limi- 
tations about Merchants Accounts extended only to Caſes, where 
there were mutual Accounts, and reciprocal Demands between 
two Perſons : But if there were only a Demand by A. againſt 
B. in the common way of Buſineſs, as by a Tradeſman on his 
Cuſtomer, that cannot be called Merchants Accounts: And he 
was very clearly of Opinion that in this Caſe, the Statute was a 
Bar to all Demands of above fix Years ſtanding. 


If an Executor bring Aſumpſit on a Promiſe, wide. to his Teſta- c ain 
tor, and the Defendant plead that he made no Promiſe to the Teſ- Crane, H. 
tator within ſix Years; if Iſſue be joined thereon, a Promiſe to ng oo | 
the Executor within fix, Years will not maintain the Action. 

If an Executor take out proper: Proceſs within a Vear aſter the Cawer and 
Death of his Teſtator, it the ſix Years were not lapſed before the James, Tr. 
Death of the Teſtator, though they be lapſed within that Vear, 3: 
yet it will be ſuthcieat-to, take it out of 21 Jac. 1. c. 16. by. the 
Equity of Sed. 4+: 

So if an Executor bang lump but. die before Judgment, * Fits. 289. 
the (ix Years run, bis Executor may notwithſtanding bring a 
Action, ſo as he bring it in a reaſonable Time, which is to — di. 
cuſſed at the Diſcretion of the juſtices upon the Circumſtances of 
the Caſe. And Note; though A/umpſit be not within the Letter Fitz. 81. 
of the Proviſo of 21 Fac. 1. which excepts Perſons beyond Seas, 
yet it is within the Equity of it; therefore where the Plaintiff re- 
plied to the Plea of Non — infra ſex Annos, that he was be- 
yond Sea till ſuch a Time, atter which he brought the Action at 
ſuch a Day, it will be good. But the Plaintiff would not have 1 Show. gt. 
been excuſed by the Beide being beyond Sca before the Sta- 
tute of the 4 C 5 Ann. 

Aſſumpfit in Conſideration that the Plaintiff at the Defendant s Silk. 422. 
Requeſt would receive A. and B. ut Haſpites and diet them, the 
Defendant promiſed to pay. The Defendant pleaded Non afſump- 
ſit infra ſex Annos, and on Demutrer it was holden.to be no Plea, 
for it is not material when the Promiſe was mage. if the Cauſe of 
Action be within ſix Years, therefore the Plea. ought to have been 
Actio non accrevit infra ſex Annes. 

If an Action be properly commenced in an 5 Court with- nn 
in the ſix Vears, and the Defendant remove it by Ha. Cor. to the * Tr. 
K. B. the Statute will be no Bar though the ſix Years be elapſed G. 2. C. Fe 
before the Removal. And Note, a Capias is good without an Metcalf ard 
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Original, as well as a Latrtat without a Bill of Middleſex. © And 5 
a Litatat ſued in the Vacation will by Fiction of Law ſave the 


1 Raya. 434. Limitation of Time, unleſs the Defendant in his Rejoinder ſet out 


Wood an1 
Newton, 1 


19 G 


Ca. K. B. 
4 44+ 


Powel and 


Pierce, Mic. 
4 . 


1 Saund. 33. 


Ce. . £244 


3 Lev. 142. 


1 Sid. 236. 


Salk 140. 


the very Day on which the Latitat iſſued.— If the Plaintiff would 


take Advantage of ſuch Proceſs, he muſt ſhew that he has conti- 
nued the Writ to the Time of the Action brought, and muſt ſet 


forth that the firſt Writ was returned: For if the Defendant plead 
Non aſſumpſit infra ſex Annos ante exhibittonem billz, and Iſſue be 
taken thereupon, he cannot give the Latitat in Evidence ; for a 
Latitat may either be the Commencement of the Action, or only 


Proceſs to bring the Defendant into Court ; and as Proceſs it may 


be ſued out before the Cauſe of Action accrues: As where the 


De fendant pleaded a Tender before exhibiting the Bill, the Plain- 


tiff replied a Latitat ſued out before, the Defendant rejoined Nen 


aſſumpſit before ſuing out the Latitat, and on Demurrer had Judg- 
ment, 

In an Indebitatus Aſſumpſit on a Promiſe to pay on Demand, 
the Defendant pleaded Non aſſumpſit infra ſex Annos, the Plaintiff 
demurred becauſe the Plea ſhould have been, that there had been 


no Demand within fix Years, or Non aſſumpſit infra ſex Annos after 
Demand. But the Court held that an Indebitatus Aſumpſit ſhews * 


a Debt due at the Time of the Promiſe, and therefore the Plea 


good; but if the Promiſe had been of a collateral Thing which 
would create no Debt till Demand, it might be otherwiſe. In 
ſuch Caſe the Plea is quod Adio non accrevit infra ſex Annos. 


— * 


Where a mere Duty is promiſed to be paid on Requeſt, as in 
1 Str, 88.8. P. Conſideration of 1c/, lent to the Defendant, he promiſed to pay it 


on Requeſt, there no actual Requeſt is neceſſiry, but the bringing 


the Action is itſelf a ſufficient Demand, But it is otherwiſe on a 
Promiſe to pay a collateral Sum on Requeſt ; as where the De- 
fendant promiſed to pay 401 on Requeſt if he did not perform an 
Award, there an actual Requeſt is neceſſary, and muſt be ſet forth 
ia the Declaration, and ſeprus requiſitus will not ſerve. 

The Defendant may in this Action (whether it be a general or 
ſpecial Aſumpſit) upon the Plea of Non a//ump/t which is the ge- 
neral Iſſue, (for if the Defendant plead Not Guilty the Plaintiff 
may demur, though if Iſſue be joined thereon and a Verdict for 
the Plaintiff, it cannot be moved in Arreſt of Judgment) give in 
Evidence any Thing which proves nothing due, as the Delivery of 
Corn or any other Thing in Satisfaction, or a Releaſe ; ſo he ma 
give in Evidence Performance. And though in Hi en] Free- 


tone, 


Relative Trials ot Niſi Prius. 14 9 


fone, 1 Med. 2 10. a Diſtinction is taken between a general and 
ſpecial Afſump/it, and it is faid that in the laſt Caſe Payment or 
any other legat Diſcharge muſt be pleaded, yet that Diſtintion-is 
not Law; but in both Caſes the Defendant is allowed to give in Per Holt, II. 
Evidence any Thing that will diſcharge the Debt, ſo he may give 2 An. Salk, 
in Evidence an uſurious Contract, becauſe that makes it 4 void 14 Bernard 
Promiſe. Vi. Saul, I. 
ST a Oct. 

Note; That a Promiſe before it is becken may be diſcharge ** : 94 ; 
by parol Agreement: But after it is broken it cannot be diſcharged ca. K. B. 
without Deed by any new Agreement, without Satisfaction. 338. 

So he may give in Evidence on the general Iſſue, that he was 
an Infant at the Time of making the Promiſe. - For the Giſt of Gib. Hiſt. of 
the Action is the Fraud and Deluſion that the Defendant has offer- © B. 53. 
ed the Plaintiff in not performing his Promiſe, and therefore 
whatever goes to ſhew there was no Contract, or that it was per- 
formed or releaſed, or that there was no Conſideration, goes to the 
Giſt of the Action, becauſe there could be no Deluſion or Fraud 
to the Plaintiff at the Time of the Aon brought, So he may Legliſeand 
give in Evidence that the Plaintiff has a Partner, for then it would ids 820. 
not be the ſame Contract; or that the Promiſe was made by him * 
and another jointly ; though in Regard to this there has been Woke Segar and 
Latitude of late in the Conduct of moſt Judges, who will not non- Reodal, Mic. 
ſuit a Plaintiff on ſuch Evidence, unleſs it appear clearly that the *? IE 
Plaintiff knew there were more Partners than he has brought his 
Action againſt, for he gave Credit only to ſuch, and therefore the | 
Law may well raiſe an Aſump/it in them only. And in a late Rice o. Sbote 
Caſe, where two Perſons were Partners, inde the Plaintiff dealt E 19. G. 3. 
with them as ſuch, and intitled his Account Cole & Sbute,“ but * 
brought his Action againſt one only, and was nonſuited at the 
Aſſizes; the Court ſet aſide the Nonſuit, and granted a new 
Trial. 
| Matters of Law that do not go to che Giſt of the Action, but to 
the Diſcharge of it, are to be pleaded, as the Statute of Limitations. 
So if a leſs Sum be paid before the Time, becauſe that is not a 
Performance which deſtroys the Being of a Promiſe, but a colla- 2 Lev. 81. 
teral Agreement that ſupplies the Performance of it : But ſuch 
Evidence may be given in Mitigation of Damages. 

In Indebitatus Aſumtſit for Goods ſold, the Defendant pleaded: Kvight and 
Non a ſumpſit, and gave in Evidence that he became inſolvent, and don bene 


that Ch. J. in Suſ- 
ſex 1682, 
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that the Plajotiff and his other Creditors fighed à Letter of Licence 
to authorize him to rec ver Monies * to him, and aſter tak 
having Notice of all that he had recoveted divided it, and by 
Agteement took 45. in the Pound, and the Plaintiff and other 
Creditors ſigned a general Releafe to the Defendant; the Plaintiff 
preterided that the Deftndant gaye him a Note promiſing to pay 
the intite Debt, if he would 2 the Releaſe, and produced the 
Note. But it was holden that the Releaſe was good Evidence for 
the Defendant on the Non a// ſump in this Action, and that the 
Plaintiff ought to declare (| rech WY $7 * the ſpecial Promiſe. 1 
Hopkins and Proof that the Plainti krupt at nde Time of the 


* Hil, Work and Labour done, would be ſufficient to nonſuit him. 
32 G. 2. 


Are V 4 give a Letter of Knarijey 4 to B. to receive Money de 
409. C. and after bring an Action againſt C. C. cannot give in Evidence 
(otherwiſe than in Mitigation of Damages) that he has paid the 
Money to B. fince the Action brought, for the bringing the Ace- 
tion is a Revocation of the Lettet of Attorney | 
Salk, 124; A. being indebted to B. indorſed a Bill of Exchange to him, and 
afterward on Aſump/it brought againſt him by H. gave it in Evi- 
dence, and that it had laid ſo long in his Hands after it was made 
payable ; but this was diſallowed, becaufe a Bill ſhall never go in 
Griffith a 1 of a precedent Debt, except it be ſo agreed; 3 though 
Tope ai G. not applying for yak in a reaſonable Time, ſeems fit to be 
2 left to the Jury as Evidence of ſuch Agreement. 
Ch J. Od. B. brought an Action for Money had and received againſt A. and 
Str. 2. Andr. A. gave in Evidence the Payment of 20 Guineas to ſthe Secretary 
Aldtworth 's of a foreign Miniſter for'a written Protection for B. "ind likewiſe 
Caſe, Reading his Jourmies and Expences in getting it. Mr. Baron Clarke direct- 
$749: ed the Jury, that in Caſe they believed the Application for this 
Protection to be by the Order of the Plaintiff on his own Motion, 
to allow theſe Sums in the Account, but if they thought the Ad- 
vice to get ſuch Protection came from the Defendant, then toallow 
him nothing; and accordingly the Jury, who knew the Defen- 
dant to be an artful deſigning Fellow, and the Plaintiff ag ignorant 
young Man, who had been drawn into the Difficulties he was un- 
der by the Defendant who acted as an Attorney for him, gave a 


Verdict for the Plaintiff without allowing the Defendant any Thing 
ou that Account, hee | we 3 


One 


Oae lends an Infant Money, who employs it in paying for Salk. 279. 
Neceſſaries, the Infant is not liable ; for it is upon te lending 

that the Contract muſt ariſe, and the Infant's applying the Money 

aftet ward for Necoſſaries, will not by Matter ex pol facto intitle 

the Plaintiff to an Action; but perhaps if the Plaintiff prove that Ca. K. B. 
the Money was lent to buy Neceſſaries with, and that it was laid, 97. 

out accotdingly, be would be intitled to a Verdict. 

Aſumpſit tor Goods, ſold, the Defendant; pleaded Non-age, the Cr. J. 494 
Plaintiff replied they were pro neceſſaris victu et apparatu ad manu- 

tentionem familia ſuæ; the Defendant rejoined. that he kept a Mer- 

cer's Shop at Shrewsbury, and bought thoſe Wares. to ſell again, 325 
and travecſed that he bought them pro. neceſſario, &c. and Demur- * 
rec thereupon ; and per Cur : This buying for the Maintenance ß 
his Trade, though he gain thereby his Living, ſhall not bind 

him, for an Infant ſhall not be bound by his Bargain for any 

Thing but for bis Neceſſity, . /2.: Diet and Apparel or neceſſary 
Learning. But Mr. Baron Clarke. in ſuch; an Action before him, 

where the Defendant gave his Non - age in Evidence, it appearing 

he had b. ea ſet. up in a Farm, and bought the Sheep of the Plain- 

tiff in the Way of farming, directed the Jury to give a Verdict for 

the Plaintiff, and ſaid he thought the Law ought not to put it in 

the Power of Infants to impoſe upon the reſt of the World. And 

the Scatch Law is agrecable to this Determination. Vide Erftine's _ 
Principles, J. 1. fit. 7. . 21. However, in the Caſe of Mywall and Str. 1063. 
Champion at Guildhall, Lee Ch. Iuſt. would not ſuffer the Plaintiff 

to recover for Tobacco ſent to the Defendant, who ſet up a Shop 

in the Country, he appearing to be an Infant; for the Law will 

not ſuffer him to trade, which may be his undoingg. 
Lord Bacon in his Maxims to Ae f06 og eenth Rule, 
« Perſona. cojunfta æquiparatur intereſſe proprio,” ſays that if one 

under Age contract. for the nurſing of his la wful Child, the Con- 

tract is good, and ſhall not be avoided by Infancy. 

So Neceſſaries for an Infant's Wife are Neceſſaties for him, but str. 168. . 

if. provided only in Order for the Marriage, he is not chargeable, 

though the ue them after. 

But though a Promiſe by an Infant will not bind him unleſs for 

Neceſſaries, yet he ſhall take Advantage of any Promiſe made to 

him, although the Conſideration. for ſuch Promiſe were the In- 

fant's Promiſe; as in the Caſe of Holt and Yard, where the ne 9375 
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tif an Iafant recovered in an Action on mutual Promiſes of Mar- 
tiage. | | n 

Str. 690. And Note; If Goods not Neceſſaries be delivered to an Infant, 

if after full Age he ratify the Contract by a Promiſe to pay, he is 

bound. 


Capper and An Infant bought a Chariot and Horſes, and within Age gave a 
8 ſingle Bond for the Money, and afterward at full Age promiſed to 
3. ru uy pay. In an Action of Aſumpſit this Matter was found ſpecially, 
2 $ 16 and the Court were of Opinion that the Contract was ſo extin- 


guiſhed by giving the Bond that it did not remain ſo as to be a 


Conſideration for this Promiſe at full Age, and gave Judgment for 
the Defendant. | | 


As it is very common in Aſumpſit for the Defendant to plead 
Non aſſumpſit as to Part, and a Tender as to the reſt, it is proper 
to be known that upon ſuch an Iſſue it is ſufficient for the Defen- 
5 Co. 115. dant to prove a Tender of the Money in Bags, or untold, for it is 
Noy 74+ the Receiver's Buſineſs to tell it, but if the Defendant ſay, Here 
© T am ready to pay you,“ and yet hold the Bags all the Time 

under his Arm, it would not be a good Tender. 
And Note; that a Tender cannot be pleaded after an Impar- 
lance, unleſs within the firſt four Days in Term, except under 
Bailey and particular Circumſtances the Court give Leave ſo to do; as where 
N the Writ was returnable in Eaſler Term, and Declaration not de- 
G12 C. B. livered till the Day before the Eſſoign Day of Trinity, and the 


Defendant lived in Shropſbire, ſo that the Agent could not get In- 

ſtructions in Time. „ 
Clif. and If a Tender be pleaded with a faut jours priſt, and the Money 
Jones, Tr. 5. brought into Court, in Caſe the Plaintiff would go for further 
2 82 Damages he muſt not take the Money out of Court, but take 
774. Iſſue on the Tender, or reply a Requeſt and Denial, and if ſuch 

Iſſue be found againſt him, he will be barred of his Action: But 


if he take the Money tendered out of Court, Judgment is given for 
CEE the Defendant to go quit. 
Ferrand and 


Where there is no certain Time in the Promiſe for the Pay- 
Er ment of the Money, the Defendant is to be always ready to pay, 
and Johnſon and when he pleads Semper Paratus the Plaintiff muſt in his Re- 
8 plication ſhew a ſpecial Requeſt and Refuſal, if there be any, for 


denied to be the Requeſt laid in the De 


claration is not material nor tra- 
Law. verſable. 5 | 


Note; 
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Note; The jury may in this Action, if they ſee Reaſon, give Boldero an 
leſs Damages than are proved; as ſuppoſe a Promiſe to pay for an —_— 


Horſe a Farthing a Nail doubling it each Time; or a Promiſe to 14 


pay 1000 J. if the Plaintiff cured the Defendant's Eye, or ſuch Ch. . 


CHAPTER III 
Of the Action of Covenant. 


HERE is no ſet Form of Words neceſſary to be made 1 R. A. fis. 
Uſe of in creating a Covenant, and therefore any will do 2 Co. 72. "yp 
which ſhew the Parties Concurrence to the Performance of a fu- 
ture Act; as when a Leſſce covenants to repair Provided al- 
te ways and it is agreed that the Leſſor ſhall find Timber”, this 
makes a Covenant on the Part of the Leſſor. . 
Though Covenant lies on a deed Poll as well as on a Deed in- Salk. 197. 
dented, yet the Parties muſt be named therein, and therefore if 
upon Oyer the Deed appear to be only, that the 'Defendant pro- 
miſed and engaged himſelf to bring in the Body of A. without 
ſaying to the Plaintiff, no Action will lie. 
There are ſome Words which of themſelves import no ex- ; Co. 17. 
preſs Covenant, yet in certain Contracts amount to ſuch, and Carch. 98. 
are therefore Covenants in Law; as where a Man leaſes Lands for — 1 
Years by the Words conce//i or demiſi, if the Leſſee be evicted he * 
may have Covenant. So if an Aſſignment be made by the Word 
Grant. So the Words yielding and paying make a Covenant for 
paying of Rent, Pp | 
But if a Man leaſe Goods by Indenture which are evicted 4 Co. 80. b. 
within the Term, yet the Leſſee ſhall not have Covenant, for the Ws Ihe 
Law does not create any Covenant upon ſuch perſonal Things ; 
and therefore in the Caſe of a Leaſe of a Houſe with the Goods, 
it is uſual to make a Schedule of them, and have a Covenant from 
the Leſſee to redeliver them at the End of the Term ; for other- 
wiſe the Leſſor can only have Trover or Detinue. 
Covenant will lie for a Misfeaſance, but not for a Nonfeaſance; 1 Saund. 321. 


as if a Man grant a Way, and after ſtop it, but it is otherwiſe if 
he let it go out of Repair, | 


X „ 


154 An Introduction to the Low 


1R.A, 517. If A. for a valuable Conſideration promiſe by Deed not to do a 
certain Thing, Caſe will not lie, but Covenant; as where A. reco- 
vered a Debt againt B. B. paid the Condemnation, upon which A. 
releaſed all Actions, Executions, &c. by Deed, and by the ſame 
Deed promiſed to diſcharge all Writs of Execution againſt B, 
upon the ſaid Judgment. 

Thy. $6. If the Covenant be joint, yet if the Intereſt be ſeveral, the 

5 Co. 19. Covenant ſhall be taken to be ſeveral, and though the Covenant 

1 Saund. 155. be joint and ſeveral, yet if the Intereſt be joint the ARion muſt 
be fo too: As if A. covenant to do an Act for the Benefit of B. 
and D. and enter into Bond to them ef cuilibet eorum for Perform- 
ance, the Intereſt being joint each cannot bring a ſeparate Action ; 
but two may bind themſelzes jointly and ſeparately to pay Money, 
and the Obligee may ſue which he pleaſes. 

Ca. K. B. 55. If ſeveral covenant jointly and ſeverally, a Defeaſance to one is 
a Defeaſance to all; but in ſuch Caſe if A. covenant that he will 
not ſue B. yet he may ſtill ſue the reſt, for though a Covenant 
that is a perpetual Bar, to avoid Circuity of Action, is conſtrued a 
Releaſe, yet it is not ſo in its Nature, and therefore where he has 
a Remedy left againſt the reſt, it ſhall be conſtrued a Covenant 

Ca.K.K. 222. and no more. So two Deeds made at the ſame Time between the 
ſame Patties, that have not a Reference the one to the other, ſhall 
not be conſtrued be a Defeaſance the one of the other. 

Hambly v And note, that in caſe of Leaſes for Years, the Defeaſance may 

Bp. of Wilton he after the firſt Deed, but it would be otherwiſe in caſe of Free- 

& al'. Tr. 16 

& 17 Geo. 2. holds of corporeal Inheritances. 

C B. Indenture between Rolle and another of the one Part, and Yate 

Yelv. 177. of the other Part, among other Covenants one was thus : © It is 
« agreed between the Parties, that Yate ſhall enter into a Bond to 
* pay Rolle 160 J. by ſuch a Day,” Rolle died, the Money not 
being paid, his Executors brought Covenant againſt Tate; and 
the Court held that he who ſurvivied ought to have the Action. 

1 Lev. 63. If in Covenant againſt two there be Judgment by Default 
againſt one, and the other plead Performance, which is found for 
him, the Plaintiff ſhall not have Judgment againſt the other. 

Noy 86. If two Men leaſe for Years, and covenant that the Leſſee ſhall 

yo enjoy free from Incumbrances made by them, this ſhall be taken 
to be ſeveral as well as joint. 

Vernon s Note, If the Covenant be joint, and the Action brought only 


Jefferies, M, A one, Advantage muſt be taken by pleading it in Abate- 
14 G. 2. ment 
1 Sid. 420. i 


1 Vent 34. 


Relative to Trials at Niſi Prius. 155 
ment But where it is brought by one Covenantee where there 
are ſeveral, Advantage may be taken of it without pleading it in 
Abatement by craving Oyer, and demurring generally ; — Note ; 
Tenants in common ought to join in the Action of Covenant for Co. L. 198. 
Rent. 1 0 i | 

A. covenants that B. ſhall ſerve D. as an Apprentice for ſeven Br. Covenant, 
Years, and dies, if B. depart within the Term, Covenant will lie '*: 
againſt the Executor of A. though not named. apy wy 

Covenants real, or ſuch as are annexed to Eſtates, ſhall de- 
ſcend to the Heir of the Covenantee, and he alone ſhall take 
advantage of them. As where the Leſſee covenants with the 
Leſſor, his Executors and Adminiſtrators, to repair, the Heir of 
the Leſſor may have Covenant though not named. So if A. co- 
venant to make a new Leaſe to J. S. at the end of the Term, J. 

S. dies before, his Executor may bring covenant tho” not named, Pl. Com. 290. 

Where the Plaintiff declared, that the Defendant fold to the 2 Lev. 26. 

Plaintiff's Teſtator certain Land, and covenanted with him, his 
Heirs and Aſſigns, that he ſhould enjoy againſt him and Sir P. 
Vanlore and all claiming under them, and aſſigned for breach, 
that one claiming under Sir P. Vanlore ejeted his Teſtator, it 
was objected, that the Action ought to have been brought by the 
Heir or Aſſignee, But it was holden that the Eviction being in 
the Lifetime of the Teſtator, he could not have an Heir or Aſ- 
ſignee of this Land, and ſo the Damages belong to the Executor 
though not named. 9 * 

The Aſſignee of a Term is bound to perform all the Covenants 5 Co. 16. 
which are annexed to the Eſtate, ſuch as to pay Rent, repair ibid. 24. 
Houſes, &c. but if the Leſſee covenant to build a Wall upon the 
Premiſſes, it ſhall not bind the Aſſignee unleſs he be expreſly named 
in the Covenant, and though he be named, yet if the Covenant sa 199. 
were broken before the Aſſignment, he ſhall not be bound. 

A. leaſes to B. who covenants to repair, and aſſigns to J. S. Carch. 319. 
who dies inteſtate; the Leſſor may bring Covenant againſt the 
Adminiſtrator of J. S. and declare againſt him as an Aſſignee. 

If the Leſſee covenant to repair or pay Rent, and grant over Cr. J. zog. 
his Term, yet Covenant will lie againſt him or his Executors, 
though the Leſſor have accepted Rent from the Aſſignee. 

So an Aſſignee who aſſigns over is liable to covenant for the Jordan and 
Rent incurred during his Enjoyment, and if Covenant be brought, Cow*l 9G. a. 
he may plead that before any Rent was due he granted and aſ- 1 Lev. 215. 
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ſigned all his Term to J. S. who by virtue thereof entered and 
was poſſeſſed; and this will be good Diſcharge without alledg- 
ing Notice of the Aſſignment, and the Aſſignment will be good 
though made the Day before the Rent due to a Priſoner in the 
Fleet, nor can the Plaintiff take any Advantage of it by replying 
per fraudem, unleſs he can prove a Truſt: It was the Leſſor's 
own Fault and Folly to take the firſt Aſſignee for his Tenant, nor 
is he without Remedy, for he may bring Covenant againſt the 
Leſſee or diſtrain upon the Land, _ 

As the Aſſignee ſhall be bound by a Covenant, which runs 
along with the Land, ſo ſhall he take Advantage of it, If a Man 
leaſe Land to another by Indenture, this Covenant in Law will 
go to the Aſſignee of the Term, 

By 32 H. 8. c. 34. reciting, Whereas divers had Lands, Manors, 
Sc. for Life or Years by Writing, containing certain Confidera- 
tions and Agreements, as well on the Part of the Leſſees and 
Grantees, their Executors and Aſſigns, as on the Part of the Leſ- 
ſors and Grantors, their Heirs and Succeſſors: And whereas by 
the Common Law. no- Stranger to any Condition or Covenant 


could take Advantage thereof: It is enacted, that all Perſons their 


Heirs, Succeſſors and Aſſigns, which have or ſhall have any Grant 
of the King of any Lands, Manors, Ec. or any Reverſion there- 
of, and alſo all other Perſons being Grantees or Aſſignees to or by 
the King, or to or by any other Perſon or Perſons, and the Heirs, 
Executors, Succeſſors and Aſſigus of every of them, ſhall and 
may have like Advantage by entry for Non-payment of Rent, or 
for doing Waſte or other Forfeiture, and the ſame Remedy by 
Action only for not performing other Conditions, Covenants and 
Agreements contained in the ſaid Leaſes, againſt the Leſſee and 
Grantee, their Executors, Adminiſtrators and Aſſigns, as the 
Leſſors and Grantors, their Heirs or Succeſſors ought, ſhould 
or might have had at any Time or Times; and by the ſame Act 


all Farmers, Leſſees and Grantecs for Years, Life or Lives, their 


Executors, Adminiſtrators and Aſſigns, ſhall and may have like 


Action and Remedy againſt all Perſons their Heirs, Succeſſors 
and Aſſigns, which by the Grant of the King or other Perſons, 


| ſhall have the Reverſion or any Part thereof, for any Condition, 


Covenant or Agreement contained in their Leaſes, as the Leſſees 
or any of them might or ſhould have had againſt the Leſſors and 


Grantors, their Heirs and Succeſſors; Recovery in value by reaſon 


of any Warranty in Deed or-in Law only excepted, 
: | 


It 


* 
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It is plain, this Act does not extend to Gifts in Tail, nor ta a Co. L. 215, 
Grantee by Fine, till Attornment for it muſt be intended of ſuch 
Aſſignees only, as have had all Ceremonies by Law requiſite. 
The firſt Clauſe extends to Grantees of Part of the Eſtate of 
the Reverſion, but not to Grantees of the Reverſion in Part of the bd. 
Land. 5 | | 

Whoever comes in by the Act and Limitation of the Party, Ibid, 
tho' in the Poſt, is a ſufficient Grantee within this Statute, but it 
does not extend to ſuch as come in merely by Act of Law, nor to 
him who is in of another Eſtate. | RAY 

The Grantee ſhall not take Advantage of a Condition before he Moor 876. 

has given Notice to the Leſſee, tho' he may of a Covenant. Co. L. 215, 

The Words, © other Forfeiture,” ſhall be taken for other For- C J. 4. 

feitures like to the Examples there put, viz. Payment of Rent, or Co. L. 215. 
doing Waſte, which are for the Benefit of the Reverſion, and b. 
therefore Conditions for Payment of any Sum in groſs, Deli- 
very of Corn, &c, are not within the Meaning of this Act. The 1 Saund. 237, 
Privity of Action is transferred, and it may-be brought in the 
Country where the Covenant was made, as well as where the 
Land hes. 5s 1 
Covenant by the Aſſignee of the Leſſor againſt the Leſſee after 2 Show. 1 34. 
his Aſſignment, and after Acceptance of Rent from the Aﬀignee, 
it is good within this Statute. | | 

It was formerly holden, that the Surrenderee of a Copyhold was Cr. J. 30; 


not an Aſſignee within this Act: but the later Caſes have holden Gitb, Ten. 
other wiſe. 181. 


* 


Cartb. 205, 


Salk. 185. 3 Lev. 326. 1 Show. 284. 4 Mod. 80. Skin, 206, 3oß, 


All Covenants are to be taken according to the Intent of the cr. E. 5. 
Parties, as where the Condition of a Bond was to deliver to the 
Plaintiff an Obligation (in which he was bound to the Defendant) 
before ſuch a Day, if the Defendant ſue the Plaintiff on the Obli- 
gation and recover, and afterward before the Day deliver the Ob- 
| ligation, it will not be a Performance. But if A. be bound to B. 
that his Son (then being ira annos nubiles) ſhould. before ſuch a 
Day marry B.'s Daughter, and he does marry her accordingly, 
and after at the Age of Conſent diſagrees to the Marriage, yet the 
Covenant is performed. But if there be any Doubt on the Senſe 
of the Words, ſuch Conſtruction ſhall be made as is molt ſtrong 


againſt the Covenantor. Therefore H A. covenant with B. that 8 
| 8 
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if B. marry his Daughter, he will pay him 201. per Annum with- 
out ſaying for how long, yet it ſhall be for the Life of B. and not 
for one Vear only. 

A Covenant for quiet Enjoyment, ſhall. not be conſtrued to 
extend to a wrongful Ejectment by a Stranger, unleſs ſo expreſſed, 
2 Mod. 138. Tf A. grant a Rent Charge to B. for the Life of J. S. habendum 

to B. his heirs and Aſſigns to the Uſe of J. S. and covenant with 
B. to pay to the Uſe of J. S. if the Rent be behind, B. may have 
: Covenant, 
Salk. 198. Where a Man covenants not to do an A& or Thing which was 
lawful to do, and an Act of Parliament comes after and compels 
him to do it, the Statute repeals the Covenant. 

So if a Man covenant to do a Thing which is lawful, and an 
AR comes to hinder him from doing it, the Covenant is repealed, 

But if a Man covenant not to do a Thing which was then unlawful, 
and an Act come and make it lawful, ſuch Act does not repeal 
the Covenant. 

If the principal Thing to be perform'd as the conveyancing an 
Eſtate, &c. be void, further Covenants which are relative and de- 
pendant thereon, are ſo likewiſe ; but where the Covenants are 
diſtin and ſeparate, it is not material whether an Eſtate paſſed 
or not; as a Covnnant for the Payment of a Sum of Money. 

For the better underſtanding what ſhall be ſaid to be a Breach 
of Covenant, and how far it is neceſſary to ſet it forth in an Ac- 
tion of Covenant, it will be proper likewiſe to take Notice what 
would be a Breach of a Promiſe or Condition, and how far it is 

neceſſary to ſet it forth in an Action of Debt or upon the Caſe. 
Tryon and Debt upon Bond conditioned to pay on or before the 5th of Sep- 
.es Tr. tember, the Defendant pleaded Payment on the 5th ; the Plaintiff 
2 Str. 994. replied that he did not, and thereupon Iſſue joined: After Verdict 
rot isi. for the Plaintiff, Judgment arreſted becauſe the Replication ſhould 
have been, that he did not pay at the Day, nor at any Time be- 
fore, for otherwiſe he does not ſhow a Breach to intitle himſelf to 
his Action, which is neceſſary in all Caſes where the Plea is found- 
. ded upon ſomething within the Condition, But it is otherwiſe 
where the Plea is of a collateral Matter, (as a Releaſe, &c.) for 
Salle. 133, fach Plea admits a Breach, and this Rul⸗ holds in all Caſes, ex- 
8. F. cept in Bonds for the performance of an Award, for there though 
a collateral Matter be pleaded (ſuch as Nu/ agard fait,) yet the 
Replication muſt ſhew a Breach, that it may appear to the Court 


0 


Hob. 34» 


1 Salk. 309. 


1 Salk. 199. 
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to be in ſuch Part of the Award as is good; for ay Award may be 
good in Part and bad in Part. 

In Caſe for that the Defendant promiſed to deliver, on or * 140. 
the 5th January, 20 Quarters of Corn out of a Ship into, 
Barge, to be brought by the Plaintiff, and Breach aſſigned — 

the Defendant did not deliver op the th; on Non A umpſit Ver- 
dict for the Plaintiff, and on Motion in Arreſt of Judgment it 
was holden by Holt Ch. Juſt. that as the Defendant could not 
make a Tender before the laſt Day, it ſhall not be preſumed that 
the Plaintiff was there to receive it ſooner, thererefore the Declara- 
tion would have been good on Demurrer, but clearly ſo after Ver- 
dict, becauſe an actual Delivery at any Time might have been 
given in Evidence on the Non aſſumpfit. | 

In Debt upon Bond the Defendant prayed Oyer of the Condi- 1 Saund, 316, 
tion, which was to perform Covenants in an Indenture, and 
thereupon he brought the Indenture into Court, and pleaded that 
there were no Covenants on his Part to be performed. The Plain- 
tiff prayed Oyer, and in Fact there being ſeveral Covenants on 
the Defendant's Part to be performed, he demurred. © Saun- 

ders for the Defendant objected, that the Plaintiff had demurred 
trop haſtivement, for that he ought to have ſhewed a Breach to 

maintain his Action; but the Plaintiff had Judgment, for it ap- 
peared judicially to the Court, of the Defendant's own ſhewing, that 
he had pleaded a falſe Plea, and therefore there was no Occaſion 
for the Plaintiff to ſhew any Matter of F act to maintain his 
Action. 

In Debt upon a Bail Bond, the Declaration ſet forth that A. Buſher an- 
and B. and the Defendant became bound. jointly and ſeverally for & b H.. 
the Appearance of A. that A. did not appear, and that the Defen- 
dant had not paid; ſpecial Demurrer becauſe not averred that 

the Money was not paid by either of the other two, and compared 
to a Covenant by three. However upon Search of Precedents, 
the Plaintiff had Judgment, 

Debt on Bond conditioned to perform an Award, the Defen- Rodham v. 
dant pleads Nul agard. The Plaintiff replies and mews an Award 2 Gar 1 
to pay?a Sum of Money, but no Time expreſſed when, and aſſign- K B. 5 
ed a Breach in Non- payment /icet ſæpius requifitus. On Demurrer | 
the Court held it not neceſſary to alledge a ſpecial Retſteſt but 


where the other Party may traverſe it, which he could not do 
here without a Departure. ä e 


There 
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1 Raym, 107, There is a great Difference between aſſigning a Breach in ah 
Action of Covenant, and in Debt upon Bond conditioned for the 
Performance of Covenants, becauſe in Covenant all is recoverable 
in Damages, and thoſe will be what the Party can prove he has 

» actually ſuſtained, but in the other Caſe a Breach is a Forfeiture 
ot the whole Bond ; therefore in Covenant it is ſufficient to aſſign 
the Breach in the Words of the Covenant, but that would not do 
in Debt upon Bond for the Performance of Covenants. 

And this leads me to take Notice of another Difterence between 
Covenant and Debt, vig. That at Common Law in Debt upon 
Bond, with Condition to perform Covenants, the Plaintiff could 
aſſign only a ſingle Breach, but in Covenant he might affign as 
many. Preaches as he pleaſed ; but now by the 8& 9 . 3. c. 11, 
the Plaintiff may in Debt on Bond, or on a penal Sum for Per- 
formance of Covenants, aſſign as many Breaches as he ſhall think 
fit, and the Jury ſhall aſſeſs not only ſach Damages and Coſts as 
have been heretofore uſually done in ſuch Caſes, but alſo Dama- 
ges for ſuch of the ſaid Breaches as the Plaintiff hal prove to have 
been broken, and like Judgment ſhall be entred on ſuch Verdict 
as has been heretofore uſually done on ſuch like Occaſion; and if 
Judgment be given for the Plaintiff on Demurrer, or by Confeſſion 
or Nibil dicit, the Plaintiff upon the Roll may ſuggeſt as many 

Breaches as be ſhall think fit, upon which ſhall be a Writ of En- 
quiry, &c. and in Caſe the Defendant after Judgment, and before 
Execution, ſhall pay into Court ſuch Damages and Coſts, a Stay 
of Execution ſhall be entered on Record ; or if by Execution the 
Plaintiff ſhall be paid and ſatisfied all ſuch Demands, Coſts and 
Charges, the Body, Land or Goods of the Defendant, ſhall be 
thereupon diſcharged, which ſhall likewiſe be entered upon Re- 
cord ; but in each Caſe ſuch Judgment ſhall remain as a further 
Security to anſwer the Plaintiff ſuch Damages, as may be ſuſtain- 
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two Years, Breach aſſigned that driver/is diebus ac vicibus between 
ſuch a Day and ſuch a Day he had ſold to H. and ſeveral other 
Perſons unknown, Goods to the Value of 100 J. and per Holt Ch. 


"_ 


| i ed for further Breach of any Covenant in the ſame Deed, where- 
1 upon the Plaintiff may have a Sci Fa. and ſo 7oties quoties. 

i 4 Dry and Bond. But 5 this Act, the Plaintiff may take Damages 

„ S. 2. C. f. only occafione detentionis debiti, and take out Execution for the Fe- 

1 * 

{ 14 Salk. 139. In Covenant not to buy or ſell without the Plaintiff's Leave for 


CO I CRE 
— RE 
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Juſt. in Debt on Bond to perform Covenants, the Replication muſt 
ſhew a certain Breach, but in Covenant it is enough to aſſign a 
general Breach, and this is certain enough, for it is ſo deſcribed 
that if another Action be brought, the Defendant may plead a for- 
mer Recovery for the ſame Cauſe, and aver this to be the ſame 
Selling. | 0550 

In Covenant for Rent the Breach aſſigned was, that the Defen- Mayor of 
dant had not paid, without ſaying * or his Aſſigns; and the 2 ag 
Court held the Breach well affigned, for the Court will not pre- Teach. Mic. 
ſume an Aſſignment. 


And now to conſider what ſhall be a ſufficient Performance, 
and how to plead it. | 

Where a Perſon undertakes by Bond for doing of an AR, Heſketh and 
is it not ſufficient for him to ſhew that he has done all in his.Power, an * 
for the Condition is for his Benefit, and if not performed he is 8 
ſubject to the Penalty; however this Rule is ſubject to this Ex- 
ception, viz, Where the Condition is prevented from being per- 
formed by the Act of God, as by the Death of the Party before 
the Day; or by the Act of Law; as if I gave a Bond conditioned 
to do an AR, and a Statute afterward made it unlawful ; or by the 
Act of the Obligee himſelf, for it would be unjuſt that he ſhould 
take Advantage of his own Wrong. TOR 

Covenant on a Demiſe of a Meſſuage with the Appurtenances, Snelling v. 
in which the Defendants covenanted to repair, and Breach aſſign- * Lang M 
ed in not repairing : The Defendants pleaded the Entry of the 26 Car. 2. 
Plaintiff in atrium poſterius of the Meſſuage. The Court held it C. B. 
no Plea, for the Entry into the Backyard does not ſuſpend the 
Covenant to repair, as he is ſtill in Poſſeſſion of the Meſſuage ; 
but the Rent is ſuſpended by an Entry into any Part. | 

Where there is an expreſs Negative and likewiſe an Affirma - Fletcher w. 
tive in the Covenant, the Defendant muſt not plead. generally, Richardſon, 
Covenants performed, but muſt ſet forth that he has not done what ee 
he covenanted not to do, and that he performed what he cove- b. 
nanted to perform ; and if any of the Covenants be in the Disjunc- Cn. v7. 
tive, he muſt ſhew which Part he has performed; ſo if any off 7 
them be to be done of Record, the Performance muſt be ſhewn | 
ſpecially, becauſe the Record ſhall be tried by itſelf. 

But Note; that if the negative Covenant be only in Affirmance 
of the Affirmative ; Performance generally is a good Plea, a 
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1 Sauud. 319: If by a Deed two Things are to be performed, one on the Part 
of the Plaintiff, the other on the Part of the Defendant, if there 
be not mutual Remedy, the Plaintiff ought to aver Performance on 
his Part : But where-the Agreement was in theſe Words, © It is 
* agreed upon by F. S. and B. C. that the ſaid B. C. ſhall give 
« J. S. 100 J. for all his Lands in Dale; in Witneſs whereof we 

Str. 763. S.P. © do mutually put our Hands and Seals:“ It was holden that the 

Action was well brought without averring the Conveyance of the 
Land, for if it were not conveyed the Defendant might have an 
Action of Covenant againſt the Plaintiff, but it had been other- 
wiſe, if the Specialty had been the Words of the Defendant only, 
and not the Words of both Parties by way of Agreement, as in 
the Caſe ſtated. 2 0 

2 Saund. 155, If the Covenant of the one Part be negative, and the affirmative 
Covenant of the other Part be in Conſideration of the Performance 
thereof; though the Negative be broken, yet the Affirmative 
ought to be performed, for it is not a Condition precedent, as a 
negative Covenant cannot be ſaid to be performed while it is poſ- 
fible to be broken. | 


1 Show. 1, Where the Covenant is for the Act of a Stranger, there Perfor- 
mance generally is not a good Plea, but he muſt ſhew how per- 
formed. | | | 

9 Co. 60. A. covenants that he has full Power to leaſe, Cc. in Covenant 


it is ſufficient for the Plaintiff to ſay that he had not full Power, 
bat in ſuch Caſe the Defendant muſt ſhew what Eſtate he had at 
the Time of making the Leaſe, that it may appear he had full 
Power, and then the Plaintiff muſt ſhew a ſpecial Title in ſome- 
body elſe, but the Covenant being general, the general Aſſignment 
$ Co. 89. is prima facie good; yet if A. covenant to permit B. to take the 
| Rents and Profits of certain Land, Non Permifit alone is too gene- 
ral; for in ſuch Caſe the Defendant could not plead Quod permi/it. 
1 Show. 130. In this Action of Covenant the Damages, and not the Debt 
being the Thing in Demand, there is no Neceſſity of pleading 
Tender and Refuſal with an uncore priſt. t 


2 Browal. In Covenant for Non-payment of Rent, the Defendant cannot 

273+ plead levied by Diſtreſs, for that is a Confeſſion that it was not 
paid at the Day, but 7/ens in Arrear, or Payment, at the Day, will 
be a good Plea. 


2 Show. 90. A Releaſe of all Demands is not a Releaſe of a Covenant before 
it is broken, and therefore cannot be pleaded. ia Bar, but Accord 


and 
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and Satisfaction is a good Plea though the Action be founded on Cr. J. yy. 
a Deed, for it is not pleaded in diſcharge of the Covenant, but 
only of the Damages, and the Covenant remains. 

In Covenant for a Year's Rent due Michaclmas 1726, the De- Str. 763. 
fendant craved Oyer of the Leaſe, in which there was a Covenant Id. Rn. 
on the Part of the Leſſee to repair (except the Premiſſes ſhall be 
demoliſhed by Fire) and then pleaded that before Mrchaelmas 
1725 the Premiſſes were burnt, and that they were not rebuilt by 
the Plaintiff during the whole Year for which the Rent was de- 
manded, nor had he any Enjoyment of the Premiſſes, therefore 

rayed Judgment if he ſhould be charged with the Rent. The 
laintiff demurred and had Judgment, for whatever was the De- 


fault of the Plaintiff in not repairing, yet the Defendant muſt at 
all Events perform his Covenant. 


8 


—B 


CHAPTER IV. 


Of Debt. 


HE Action of Debt is founded upon a Contract either ex- 
preſs or implied, in which the Certainty of the Sum or 

Duty appears; and the Plaintiff is to recover the Sum in numero, 
and not to be repaired in Damages, as he is in thoſe Actions which 
ſound only in Damages, ſuch as Aſumplit, &c. But when the 3 Lev. 429: 
Damages can be reduced by the Averment toa Certainty Debt will 
lie, as on a Covenant to pay ſo much per Load for Wood, &c. 
So if in an Action, in which the Plaintiff can only recover Da- , co. 90. 
mages, there be Judgment for him, he can afterward bring Debt 
for thoſe Damages. 

Debt will lie for an Amercement in a Court Leet, but then the wicker an4 
Declaration ought to ſet forth, that the Defendant was an Inhabi- Norris, 8 G. 
tant as well at the Time of the Amercement as of the Offence, 
but this will be cured by the Verdict, for it muſt be proved at the 
Trial. ä 
Note; in this Caſe the Defenda 
Preſentment. | 


Y 2 But 


nt may traverſe the Fact of the Carth. 74. 
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* r. But where there is an Averment in the Declaration which is not 
er, E. 


G. 2. K. 8, neceſlary to maintain the Action, the Plaintiff is not bound to prove 
; it ; as where in Debt on a Policy of Inſurance the Declaration ſet 
forth an Agreement in the Policy, that if any Diſpute aroſe it 
ſhould be referred to Arbitrators to be choſen one by each Party, 
and averred that it had not been referred, and that without De- 
fault in the Plaintiff; at the Trial the Plaintiff did not prove he 
ever named a Reference, and therefore it was objected that he had 
not proved his Declaration, But on a Caſe reſerved the Court held 
it to be no Part of the Contra&t, but a collateral Agreement, 
therefore not neceſſary to be ſet out in order to intitle the Plaintiff 
to his Action, and therefore not neceſſary to be proved. | 

Hob, 206, If a Sheriff levy Money at the Suit of J. S. and return the 
Writ ſerved, J. S. may have Debt againſt the Sheriff for the 
Money without any actual Contract. But if he return that he has 
taken Goods into his Hands to ſuch a Value, which remain pro 
defectu emptorum, he ſhall not be charged. 

2 Show. 790) Note; Debt againſt the Sheriff for Money levied upon a Fi. Fa. 
is not within the Statute of Limitations (21 Fac. 1. which enacts 
that Actions of Debt grounded upon any Lending or Contract 
without Specialty, Debt for Arrearages of Rent, &c. ſhall be 
brought within fix Years,) for though it be not a Matter of Re- 
cord till the Writ be returned, yet it is founded upon a Record, 
and hath a ſtrong Relation to it. 

1 R. A. 508. If a Statute prohibit the doing a Thing under a certain Penalty, 
and preſcribe no Method of Recovery, the Party intitled may bring 
Debt. | 

Co. L. 29. If a Pawner (after Tender and Refuſal) recover Goods in an 


AQtion of Trover, yet the Pawnee may have Debt for his Money, 
for the Duty remains. 


Str. 919. So if the Pawn be ſtolen or periſh without the Default of the 
- Pawnee. * | 
Palm. 354. A. paid Money to B. as a Fine upon B's Promiſe to make a 


Leaſe of Land; before the Leaſe made B. was evicted; the Court 
held Debt would not lie for the Money, for it was not paid to be 
received back again.— It appears by what is ſaid ante fo. that in 


ſuch Caſe the Party might bring an Action of Aſſumpſit for Money 
had and received to his Uſe ; and therefore it is probable that on 


the ſame Ground the Courts would now hold that the Action of 
Debt would lie. 


If 
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If a Man enter into a Bond for the Payment of ſeveral Sums of Co. L. 47. b. 

Money at ſeveral Days, Debt will not lie till the laſt Day be paſt: 
And it is the ſame upon a Contract, for where there is but one 
Contract there can be but one Debt, and conſequently but one 
Action of Debt. But on a Covenant or Promiſe, after the firſt 
Default Covenant or Caſe will lie, for as often as the Money is not 
paid, ſo often there is a Breach of Covenant, | 

What is ſaid above is meant of ſingle Bonds; for where there is Cotes a 
a Bond in a penal Sum, conditioned-to pay Money at different 18 
Days, the Condition is broken, and the Bond become abſolute 
upon Failure of Payment at either of the Days, and Debt will lie 
before the laſt Day is paſt, 

If this Action be brought for Money, it muſt be in the debet and 1 R. A. 604, 
detinet ; for if Goods in the detinet only. So if brought for foreign 2 me 
Money not made current: Or it may be brought in the et and * 
deti net for ſuch a Sum as is the Value of the Foreign. 

An Executor muſt bring Debt in the detinet only, though this 1 Lev. 250. 
would be aided after Verdict by the 16 Car. 2, and the 4 Ann. 

c. 16. extends all the Statutes of Jeofails to Judgments to be en- 

tered on Confeſſion, &c. So if an Executor bring Debt againſt a i R. A. 602: 
Sl:eciff upon an Eſcape, it hall be in the derznet only. So it he 

bring Debt upon a Judgment obtained by himſelf : But if he 

take a Bond for a Debt due to his Teſtator, Debt upon it muſt be 

in the debet and detinet; ſo if he ſell the Goods of his Teſtator, 

and bring Debt for the Money. But if an Executor were to take 

a freſh Bond with an additional Obligee, payable at the ſame 

time as the former, it ſeems in ſuch Caſe as if he ſhould bring 

Debt upon it in the derinet only, for by ſuch Change of the Se- 

curity he does not make himſelf liable, as he does in the other 

two Caſes. So Debt againſt an Executor ſhall be in the detinet 1 R. A. 60g 
only, for he is chargeable no further than he has Aſſets; but 

after Judgment againſt an Executor, one may have Debt 1 in the 1 
debet and detinet, ſuggeſting a devaſtavit, and thereby charge him Ibid, 36. 

die bonis propriis. So in Debt for Rent incurred in his own Time, 

and fo in Debt againſt an Heir on the Bond of his Father. 

In Debt on a judgment againſt the Defendants as Executors Taylor v. 
ſuggeſting a Devaſtavit. In the Original Action the Defendants 1 
had pleaded plene adminiſiravit, and the Plaintiff had taken Judg- Hall Sudiags 
ment of future Aſſets quando acciderint. Lord Mansfield would after Tr. 
not allow the Plaintiff to give any Evidence of Effects come to the 704. 
Hands of the Defendant before the TI for the Plaintiff 


has 
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has admitted that the Defendants fully adminiſtred to that time: 


2 Raym. 
1502. 

Per Pember- 
ton, C. J. at 
Hertford. 
Lent 1683, 


Salk, 658. 


Salk. 659. 


Hard. 3 32. 


2 Raym. 
1503. 


and there being no Evidence of any Aſſets come to bis Hands 
ſince, the Plaintiff was nonſuited. 

In Debt upon Bond, the Defendant cannot plead ni debet, but 
muſt plead uon eff factum; and it has been ſaid, that if on ſuch 
Iſſue there be a Vatiance in the Date between the Count and the 
Deed, the Plaintiff ought not to be nonſuited, becauſe the Deed 
is brought into Court, and remains there; and therefore the ma- 
terial Part of the Iſſue is, whether the Deed brought into Court 
be his Deed, and the Deed in Court is the Deed upon which, 
notwithſtanding the Miſtake. However this Opinion may well 
be doubted of, for it is the conſtant Practice to compare the De- 
claration with the Bond produced at the Trial ; yet where the 
Plaintiff declared of a Deed of Covenant, dated 3oth March, 
Anno Domini 1701. Annoq,; Regm 13 W. z. and made a Profert 
upon Oyer, the Deed was only dated 3oth March 1701, wanting 
Anno Domini et Anno Regni, &c. and though it was demurred to 
for the Variance, the Court held it none, for it was implicitly in 
the Deed. 


Debt on Bond, Quod cum defendens apud London, &c. per 


ſeriptum, Ec, conceſſit ſe teneri to the Plaintiff in 40 J. ſelvend. to 


the Plaintiff, &c. the Deſendant craved Oyer, and the Bond was 
to pay to his Attorney or his Aſſignees, and was dated at Port 
Saint David's, the Defendant pleaded theſe Variances in Abate- 
ment; and per Cur. the firſt is no Variance, for Payment to the 
Plaintiff or his Attorney is the ſame Thing, the tener: made it a 
Debt to the Plaintiff, and a ſolvend. to any Body elſe would be 
repugnant : But the ſecond Variance is fatal, for the Dating made 
the Bond local, but he might have declared Quod cum the De- 
fendant, apud Port St. David's viz. apud London in Parocb'. 

In Debt for Rent, if it be reſerved by Deed, the proper Plea is 
Non eſi factum, if without Deed Non dimiſit; or if by Deed he 
may plead Nil debet, for an Indenture does not acknowledge a 
Debt like an Obligation, for the Debt accrues by the ſubſequent 
Enjoyment. 

The Difference is where the Specialty is but Inducement to the 
Action, and Matter of Fact the Foundation, there Nil debet will 
be a good Plea; but where the Deed is the Foundation, and the 
Matter of Fact but Inducement, there Nz/ debet is no Plea, 


2 | In 
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In Debt for Rent upon an Indenture, if the Defendant plead Salk. 277. 

Nil debet, he cannot give in Evidence that the Plaintiff had no- 
thing in the Tenements, becauſe he had pleaded it ſpecially, 
the Plaintiff might have replied the Indentute and eſtopped him, 
or the Plaintiff might demur, for the Declaration being on the 
Indenture, the Eſtoppel appears on Record, But if the Defendant 
plead Nihil babuit, &c. and the Plaintiff will not rely on the Eſ- 
toppel, but reply babuit; the Jury ſhall find the Truth. 

In Debt againſt a Sheriff, the Plaintiff declared on a Judgment Ca. K. R 
againſt J. S. and a Fi. Fa. taken out and delivered to the Defen- t 
dant, who virtute thereof hath levied the Money, the Defendant 
pleaded Nil debet, and it was holden a good Plea, and this Dif- 
ference taken, that where the Writ has not been returned the Plea 
is good, becauſe it is Matter of Fact, whether he has levied the 
Money or not; otherwiſe where the Fi Fa. is returned. 

By 4 5 Arn. c. 16. J. 12. Where Debt is brought on any 
ſingle Bill, or upon any Judgment, if the Money due thereupon 
have been paid, ſuch Payment may be pleaded in Bar: And ſo of 
a Bond conditioned to pay Money, though the Money were not 
paid at the Day and Place, yet if it were paid at a ſubſequent 
Day, the Defendant may plead it in Bar; but the Defendant can- Underhill, »: 
not plead a Tender and Refuſal of Principal and Intereſt at a ſub- Matthews E. 
ſequent Day in Bar, for that is not within the Equity of the — 
Statute; for ſuch Conſtruction would be prejudicial, as it would 
empower the Obligor to compel the Obligee at any Time without 
Notice to take in his Money. 

In Debt upon a Contract, the Plaintiff muſt prove the ſame Dy. 219: 
Contract as is alledged in his Declaration; as if Debt be brought 
on a Contract for 20 J. Proof of a Contract for 20 Marks is not 
ſufficient, though the Defendant pleaded Non debet prædict. 20 l. 
nec aliquem inde denariorum, for there is a Difference between the 
Contract proved, and the Contract declared upon. 

The Plaintiff declared upon a Deed whereby the Defendant Incledon and 
covenanted to pay the Plaintiff 35 J. for every hundred of Wood Crips, 2 Salk. 
in ſuch a Place, and that he delivered ſo many, hundred and 212. 1 
one Half, which came to 182“. 10s. the Defendant demurred ; : 
and the Court held, Firſt, there can be no Apportionment, and 
the Demand of the Halt hundred is more than can be due by 
Contract. Secondly a Remittitur may be entered for that, and 
Judgment for the reſt. But where the Sum demanded depends 
on the Deed itſelf, and on nothing extrinſical, (as in Debt or Co- 


venant 


2 
e —ũ—— — 
2 3 — 


* _— . 
+4 \ KS ny . * nn 2 — - l ow a P ——Yy "Wi" 
£ - 4 7 99922 2 — 1 1 2 2 \ : 2 
Ee .l EIT ĩ r ⅛ͤ . Co EC 
a - — — AP 2 — * 4 <4 
* . 4 * = — p — — f <b _— - - r by - . - of kD. 
» l . of C 2 + \ r= -- — Pap - . o : _ 
A * * - . 2 S T7 p K 
Sm a _ ay — af _ 45 W » Ito td a2 ww 3 ACS = 
ky ** N 
4 , 4 
4 - * K —— e ” — - _— 
4 s cnt dar 2. Big n iS - * 
21 


232 


——ͤ—ͤ—ʒ² — — x od + 2 2 — — - —— —— — 1 
p N . 47 , 4 B. * WY 0 „4 „ = 


r 


had. 
* -—26. — 
— 8 R..v 
* » * 
, r 
— 8 . ae” 
" — m 
\ 1 . , 
e 


Memot and 
Bates, Hil. 


4 G. 2. 


5 Co. 119. 


11 Co. 27. 


Francis, v. 
Wingate E. 


11 G. 3. 


2. Lev. 220. 
2 Snow. 28. 
11. Co. 28. b. 


Law of Evid. 


111. 


Cole and Ro- 
bias, H. 
2 An. per 


Halt. 


Salk. M88. 
2 R. A. 683. 
5 Co. 119. 


An Jutrodluction to the Law 


venant to pay 20 J. there can be no Remittitur. But here it 
might be more or leſs by Matter extrinſic; and therefore the Va- 
riance not inconſiſtent with the Deed. 

If the Defendant plead Non eft factum, the Plaintiff muſt prove 
the Execution of the Deed, and Proof that one who called him- 
ſelf B. executed is not ſufficient, if the Witneſs did not know it 
to be'the Defendant. 

The Defendant may on the general Iſſue give in Evidence any 
Thing which proves the Deed to be avoided, though it were de- 
livered as his Deed, for the Plea is in the preſent Tenſe, and if it 
be avoided, it is not now his Deed; as if it have a Raſure before 
the Action brought: But if the Alteration be by a Stranger with- 
out the Privity of the Obligee in a Point not material, it will not 
avoid it, And Note; Though if ſome of the Covenants of an 
Indenture or Conditions of a Bond be againſt Law, they are 
void ab initio, and the others ſtand good, (for if Part of the 
Condition be bad by the Common Law, and Part good, the 
Deed will be good for that Part of the Condition which is good : 
Aliter where Part is made bad by Statute.) Yet if a Deed con- 
tain divers diſtin& and abſolute Covenants, or a Bond divers diſ- 
tinct and abſolute Conditions, if any of them be altered by Ad- 
ditions, Interlineations or Raſure, this Misfeaſance ex poſt facto 
avoids the whole Deed. So if the Seal be broken off, but the 
Jury may find it was broken by Chance. 

Three were bound jointly and ſeverally in an Obligation, and 
on an Action brought againſt one of them, he pleaded that the 
Seal of one of the others was torn off, and the ( bligation can- 
celled, and therefore void againſt all, Upon Demurrer, it was 
adjudged that the Obligation by the tearing off the Seal of one 
of the Obligors became void againſt all; notwithſtanding the 
Obligors were bound ſeverally as well as jointly, But if the Obli— 
gation had been only ſeveral, and the Seal of one were broken 
off, it ſeems the Obligation would continue good againſt the 


©thers. | 


The Defendant may give in Evidence, that they made him fign 
it when he was ſo drunk, that he did not know what he did, 
(or that he was a Lunatic at the Time. Yates and Boon, Mid- 
dleſex, M. 12 G. 2 Str. 1104.) or that it was delivered as an Eſ- 
crow on a Condition not performed. But if the Deed. be on! 
voidable, the Defendant ſhall not avoid it, or take any Ad- 


vantage of it on the Plea of Nen ef fadtum; as that the Ob- 
2 ligor 
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ligor was an Infant, or that it was obtained by Dareſs, 80 Ca. K. B. 
the Defendant cannot give Payment in Evidence on this Plea ; 9. 
but may give in Evidence that ſhe was a Feme Covert at the 
Time of entering into ſuch Bond, for that proves it not to be her 
If the Defendant plead Dureſs, the Deed is admitted, and the 5 Co. 119. 
Iſſue lies upon the Defendant ; and if the Defendant prove the 
Deed was given under an Arreſt without any Cauſe. of Action, it 
is ſufficient ; or it the Arreſt were without good Authority, tho 
for a juſt Debt; or if the Arreſt were by Warrant from a Juſtice Aleyn 92. 
of Peace on a Charge of Felony, when no Felony was committed, Wooden and 
or though a Felony were committed, yet if the Arreſt be unlaw- * pa Mie. 
fully made uſe of, it may be conſtrued a Dureſs. hat 

In 1 Ro. Abr. 687. It is ſaid that a Man ſhall avoid his Deed 
by Dureſs of his Goods, as well as of his Perſon, but in Sumner 
and Feryman, Hil. 1700, it was holden that a Bond could not be str. 915. 
avoided by Dureſs of Goods. | 

If A. menace me, except I make unto him a Bond of 40/1. and 
I tell him I will no do ir, t I will make unto him a Bond of 
201. the Court will nt expound this Bond to be voluntary upon 
this Maxim, Non bfu, conſenſum retinuiſſe, fi quis ex præſcripto Bac. Reg. 22; 
minantis aliquid immutavil. 

It is a Rule of Law, that no one can avoid a Bond by averring Br. faits, 10. 
a Delivery thereof upon Condition, unleſs he new a Writing of 
the Condition; for as he is charged by a ſufficient Writing, ſo he D. & S. cap. 
muſt be diſcharged by ſufficient Writing, or by ſome other Thing 
of as high Authority as the Obligation, : 

For the ſame Reaſon, the Defendant cannot aver the Condition 2 Vent. 105. 
to be different from what is expreſſed in Writing; but any Aver- Mo 4 7 
ment conſiſtent with the Condition, which ſhews the Condition 
againſt Law, will be admitted; therefore where the Conſidera- 1 Leon. 203. 
tion on which the Bond is given is illegal, the Defendant may Het 75 
take Advantage of it by pleading, as Simony, Uſury, compound- Comb. 245. 
ing of Felony, Cc. and this, notwithſtanding there be a different Cath. 300. 
and legal Conſideration recited in the Bond. F. W. 189. 
To Debt upon Bond the Defendant pleaded the inſolvent Deb t- Savage a 
ors Act, the Plaintiff replied there was no Notice given to him Field, M. g. 
purſuant to the AR, and Iſſue being joined thereon, the Sum- ©: 2. 
moner being dead, the Duplicate of the Proceedings of the Juſtices | 
was holden to be ſufficient Evidence, becauſe the Notice was not 
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a Matter on which to found their Juriſdiction; if it had been ſo, 

this Evidence would not have been ſufficient. But in this Caſe 

they are Judges of the Sufficiency of Proof of Notice, it being Part 

of their Juriſdiftion, and conſequently their Duplicate of its being 

a good Notice will be good Evidence, the Summoner being dead. 

If the Defendant to Debt on Bond conditioned topay on a Day 

certain, plead ſolvit ad diem, the Iſſue lies upon him, and if he 

4 as ; prove Payment before the Day it is ſufficient, for he could not 

G.. plead it. If he were to plead it, and Iſſue were joined thereon, 

it would be immaterial ; therefore to ſuch Plea the Plaintiff ſhould 

Searle and reply, quod non ſolvit ſecundum formam et eſfectum conditionis. On 

Barring9® the Iflue of ſolvit ad diem the Defendant may give in Evidence 

I bug Non-payment of Intereſt for 20 Years, but in ſuch Caſe if the 

Plaintiff be Executor of the Obligee, he will be admitted to prove 

an Entry on the Back of the Bond by the Teſtator of Intereſt be- 

Str. 8279. ing paid, But ſuch Entry ought to appear to be made before the 
Preſumption had taken place, | 

Str. 652. To a Bond of 30 Years ſtanding, the Defendant pleaded ſolvit 

Moreland and ad diem, and relied upon the Preſumption ; the Plaintiff proved 

* Payment of Intereſt two Years after the Time mentioned in the 

Condition, but gave no Evidence of any ſubſequent. Receipt or 

Demand ; and Raymond Ch. Juſt. was of Opinion that this Plea 

was to be taken as ſtrictly in this Caſe as in any other; and there- 

fore the Plaintiff having falſified the Plea, it was not enough to 

fay the other 23 Years were enough to let in the Preſumption, 

becauſe to take Advantage of that the Defendant ſhould have 

pleaded upon the Act for the Amendment of the Law, that he 


paid the Money after the Day, in which Caſe it would have been 
with him upon this Evidence, 


Str. 1194. The Cafe of Goddard againſt Cox is worthy of Notice, as ſhew- 


ing who has the Power of applying Payments. 

S. O. was indebted to the Plaintiff for Coals ; he died and made 
his Wife Executrix, ſhe continued to deal with the Plaintiff, then 
married the Defendant, who likewiſe had Coals from the Plaintiff, 
and made ſeveral Payments, generally upon Account, which, it 

: applied to the Debt from the Executrix and her Debt whilſt a 
Widow, cleared both, and the preſent Action was againſt the 
Defendant only for what was delivered in his Time. The Queſ- 
tion was, Who had a Right of applying theſe Payments, there 
being no Direction from the Defendant, who it was agreed had 


the firſt Right ; and Lord Ch. Juſt. Lee held that thereby it de- 
volved 


Relative to Trials at Niſi Prius. _ : 


volved to the Plaintiff, and therefore he might apply the Money 
to diſcharge his Wife's Debt, the Defendant being by Marriage a 
Debtor for that ; but as to the Demand againſt her as Executrix, 
the Validity of which depended on the Queſtion of Aſſets, &c. 
he was of Opinion the Plaintiff could not apply any of the Money 
to the Diſcharge of that Demand. 1 | 
In Debt v. an Heir who pleads Riens per diſcent, the Obliga-® Co. 47. 
tion is admitted, but the Plaintiff muſt prove Aſſets, and it ſuffices - 
if he prove Aſſets in Cornwal, though they be alledged in London, 1 Raym. 728. 
for Aſſets or not is the Subſtance of the Iſſue; or the Plaintiff may ka 
prove that the Land was deviſed to the Defendant and his Heirs, 
charged with a Rent, &c. for where the Deviſe does not vary 

the Limitation, the Heir takes by diſcent. And theſe and many 
other Caſes were very lately conſidered, in a Caſe where the Teſta- Allam a»4 
tor ſeiſed in Fee deviſed to the Defendant, his Heir, all his Eſtate Heber, Tr. 
real and perſonal, upon Condition that he paid his Debts and 1 
gacies; and a Queſtion was made Whether he took by Purchaſe 
or Diſcent, the Heir having pleaded Riens per diſcent to Debt up- 
on a Bond of his Anceſtor; and the whole Court held that the 
Tenure and Quality of the Eſtate not being altered, he took by 
diſcent, and that charging an Eſtate makes no Alteration as to the 
Heir's taking in Reſpect of the Land. _ 4 

So if the Heir take by a voluntary Settlement made by his Fa- Co. 60. 
ther, which is void as to Creditors, by 13 Elix. c. 3. ; 

In Debt on Bond againſt the Heir, on the Iſſue of Riens per di-Ld. Raym. 
ſcent, the Heir may give in Evidence an Extent againſt him upon 73+ 
a Debt owing by his Father upon Bond to the King; bat it will 
be neceſſary to produce the Bond itſelf, or a ſworn Copy of it. 

Note, where you bring a Sci. fa. againfl the Heir upon a Judg- Jung, 5 3: 
ment on Bond had againſt his Ancſtor, you can only extend 1 
Moiety of the Land deſcended by Elegit, for he is only chargeable Palm. 419. 
as Tertenant. But where you bring an Action againſt the Heir 7 
upon the Bond of his Anceſtor the Plaintiff is intitled to take the 
whole Land deſcended in Execution, £2 IF 

By 3 G 4W.& M. c. 14. If the Heir alien before Action 
brought, yet he ſhall be liable to the Value of the Land, and if he 
plead Riens per diſcent, the Plaintiff may reply, that he had Lands 
from his Anceſtor before the original Writ brought, or Bill filed ; 

and if upon Iſſue joined thereupon it be found for the Plaintiff, the 
Jury ſhall enquire the Value of the Lands ſo deſcended, and there- 
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Judgment ſhall be given, and Execution awarded as afore- 
faid, (7. e. to the Value only) but if Judgment be given by Con- 
ſeſſion of the Action without confeſſing Aſſets deſcended or upon 
Demurrer, or Nil dicit, it ſhall be for the Debt and Damages 
without any Writ, to enquire of the Lands deſcended. 

1 Barnes 329. The Plaintiff may join Iſſue on the Plea Riens per diſcent, with- 
out replying as he is impowered by his Statute, and in ſuch Caſe 
the Jury are not to ſet out the Value of the Land deſcended, but it 
is ſufficient for them to find that Lands came by diſcent ſufficient 
to anſwer the Debt and Damages. 

Jefferys v. The Defendant pleaded Niens per diſcent al temps del Original, 

parrow, Paſ, the Plaintiff replied that the Defendant had ſufficient Lands before 

12 An. the Time of the Original purchaſed, and on Iſſue thereon a Ver- 
dict was given for the Plaintiff, but no Enquiry of the Value of 

the Lands, and the Court awarded a Repleader ; Iſſue ought not 
to have been joined on the Sufficiency of the Land deſcended 

Winder an? The Heir cannot have two Defences, one at Common Law, 

Barnes, E. 15 and one on the Statute : Therefore if to Riens per diſcent al temps 

G. 2. del Writ, the Plaintiff reply that before the Time Lands deſcen- 

| ded, the Heir cannot rejoin that he fold them and paid Bond 
Debts to the Amount; he ought to diſcloſe the whole in his Bar 
at once. 

Terl:s% Cafe, Debt on Bond againſt the Defendant as Brother and Heir to 

Cr. Car, 151, J. S. upon Iſſue Riens per diſcent a ſpecial Verdict that the Obli- 
gor was ſeiſcd in Fee, had Iflue and died ſeiſed, and the Iflue 
died without Iſſue, whereupon the Lands deſcended to the De- 
fendant as Heir to the Son of his Brother, and the Court held the 
Iſſue was found againſt the Plaintiff; for the Defendant hath no- 
thing as immediate Heir to his Brother, and if he would charge 
him as collateral Heir he ought to have made a ſpecial Decla- 

ration. 

Rellow and But if A. ſettle an Eſtate upon himſelf for Life, Remainder to 

. his firft and other Sons in Tail, Remainder to his own Right 

Heirs, and enter into a Bond, and die leaving a Son who dies 
without Iſſue, whereupon the Uncle enters, he may be charged 
| as Brother and Heir of A. for he muſt make himſelf Heir to him 
Ibid, who was laſt actually ſeiſed.— And note a Reverſion expectant 
upon an Eſtate Tail is not Aſſets to charge the Heir upon the gene- 
ral Iſſue Riens per diſcent; but a Revetſion expectant upon an 
Eſtate for Life muſt be pleaded ſpecially. | 


On 
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On Nil debet the Defendant may give in Evidence any Thing g. 
which proves nothing due at the Time of the Plea, viz. the Sta- 
tute of Limitations, for the Plea 1s in the preſent Tenſe, and net 
like the Plea of Non afſumpfit, for that ſpeaks of a Time paſt. 
But in Debt for Rent upon the Plea of Nil debet, he cannot 
give in Evidence Diſburſements for neceſſary Repairs, where the 
Plaintiff is bound to repair, for he might have had Covenant 
againſt him; but he may give in Evidence Entry and Eviction by 5 
the Plaintiff. But if the Leſſor enter by Virtue of a Power re- 
ſerved, or as a mere Treſpaſſer, yet if the Leſſee be not evicted, 
it will be no Suſpenſion of the Rent. | 5 

On Nil debet the Plaintiff proved a Note by which the Defen- 1 Raym. 746. 
dant agreed to hold for a Year at 15 J. the Plaintiff was Grantee of 
a Reverſion, and the Life at that Time dead, but he had never 
been in Poſſeſſion : The Defendant was permitted to give in Evi- 
dence a prior Grant of the Reverſion notwithſtanding the Note: 
But Holt Ch. Juſt. ſaid, if the Plaintiff had ever been in Poſſcſhon, 
though but as Tenant at Will, the Defendant could not give in 
Evidence Nil habuit in Tenementis without having been evicted, 
So he may plead Non demiſit, and give the ſpecial Matter in Evi- Co. L. 47. 
dence, but if the Leaſe were by Indenture he could not plead this 
Plea, for an Indenture concludes both Parties. | 
In Debt for Rent the Defendant pleaded Infancy at the Time Cr. J. 320: 
of the Leaſe made, and upon Demurrer the Court held the Leaſe 
voidable only at the Election of the Infant, by waiving the Land 
before the Rent Day comes, but the Defendant not having fo 
done, and being of Age before the Rent Day came the Plaintiff 
had Judgment. 
A Leaſe by Parol for a Year and an half, to commence after the g, e : 
Expiration of a Leaſe which wants a Year of expiring, is a good Hickes, M. 2; 
Leaſe within the Statute of Frauds, for it does not exceed three 5 2. per 
Vears from the making. 1 5 

If the Defendant inſiſt that the Leaſe declared on is not the per Holt at 
Plaintiff's, the Plaintiff may ſhew it was made by A. who had Maiditone, 2 
Authority from him to execute it in his Name, and the Authority 4. | 
need not be produced. | | 

By the 32 H. 8. c. 37. The Executors and Adminiſtrators of 
Tenants in Fee, Fee Tail or for Life of Rent Services, Rent 
Charges, Rents Seck and Fee Farms may bring Debt for the 
Arrearages againſt the Tenant who ought to have paid the oe. 

L SIR | — For 


73, 


3 Raym. 370. 
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Por the Conſtruction of this Statute, Vide ante foſt, 1 Lib. 2. 
Cap. 4.—The Action is local and muſt be brought where the 
Land 1 


x Vent. 286. Note; detinet for Rent againſt an Executor muſt be brought 


where the Leaſe was made, becauſe it is for Arrears in the Teſ- 
tator's Time; but when it is in the debet and detinet for Rent ac- 
crued in the Executor's Time, it muſt be where the Land lies, 
but if Iſſue be joined it cannot be altered, becauſe it is agreed to 
by the Defendant. 

Str, 776. Debt for Rent againſt the Leſſee may be either where the Land 

lies, or the Deed was made, but an Aſſignee is chargeable only 

on the Privity of Eſtate. 

Ring and Bur- Debt againſt an Executor on a Judgment ſuggeſting a devaſta- 

rel, Mic. 3G. vit, may be either in Middleſex where the Judgment is entered, 

C. B. or in the County where the devaſiavit is laid to be. But it the 
Defendant admit the Judgment and traverſe the Watling, that Iſſue 

muſt be tried in the proper County. 

Davis, v. To Debt upon Bond, the Defendant being an Executor pleaded 

Monkhouſe, a Judgment had againſt him on a ſimple Contract Debt ultra, &c. 

— upon Demurrer the Flea was holden good, for otherwiſe an 

1 Mod. 75. Obligee might ruin an Executor by keeping the Bond in his 

8. F. Pocket, he ought to give Notice of it. Nay, it has been holden, 


3 Mod. 115. that an Executor is not bound to take Notice of a Judgment 3 
tained againſt his Teſtator. 


Str. 1089. The Jury muſt anſwer to all they are charged with, therefore 


vhere in Debt upon a Charter- party, whereby the Defendant was 
to pay fifty Guineas per Month, the Plaintiff declared for 500 /. 
the Defendant pleading that he had paid for all the Time the 
Ship was in his Service, Iſſue was joined thereon ; the Jury gave 
a Verdict, that 357 J. remained unpaid, but ſaid nothing as to the 
reſt of the coo J. and therefore on a Writ of Error, K. B. re- 
Raym. 1521. verſed the Judgment : And Note ; that in ſuch Caſe, if no Judg- 
ment be given a Ve. de novo ſhall flue. The Jury beſide finding 
the Debt ought to have Damages for the Detention, which is uſu- 
Per Wild, J. ally 1s. though under particular Circumſtances it may be more; 
Faſc. 29 Car. as ſuppoſe the Principal and Intereſt due on a Bond exceed the 


* Penalty, the Jury ought to give the Reſidue in Damages as well 
as in Debt upon a ſingle Bill. | 


This 
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This is a proper Place to take Notice of the Statutes for ſetting 
off mutual Debts, and alſo to conſider what is an Extinguiſhment 
of a Debt. 

By 2 G. 2. c. 22. Where there are mutual Debts between 
Plaintiff and Defendant, or if either Party ſue or be ſued as Exe- 
cutor or Adminiſtrator, where there are mutual Debts between 
the Teſtator or Inteſtate, and the other Party, one Debt may be 
ſet againſt the other, and ſuch Matter may be given in Evidence 
on the general Iſſue, or pleaded in Bar, as the Nature of the Caſe 
ſhall require; ſo as at the Time of his pleading the general Iſſue, 
where any ſuch Debt is intended to be inſiſted upon in Evidence, 
Notice be given of the particular Sum or Debt ſo intended to be 
inſiſted on, and upon what Account it became due; and by 8 G. 2. 
c. 24. mutual Debts may be ſet againſt each other, notwithſtand- 
ing ſuch Debts are of a different Nature, unleſs in Caſes, where 
either of the ſaid Debts ſhall accrue by reaſon of a Penalty con- 
tained in any Bond or Specialty; and in all ſuch Caſes the Debt 
intended to be ſet off ſhall be pleaded in Bar, in which Plea ſhall 
be ſhewn how much is truly and juſtly due on either Side, and 
in caſe the Plaintiff ſhall recover, Judgment ſhall be entered for 
no more than ſhall appear to be due after one Debt ſet againſt the 
other.. | Fe Pop 

A Debt due to a Man in Right of his Wife cannot be ſet off paynter : - 
in an Action againſt him on his own Bond. Walker C. N. 

Where the Plea is of an equal Sum, there the Action is barred, 1 
but if it be for a leſs Sum than for what the Action is brought, Dixen, B. R. 
the Defendant muſt pray to have it ſet off. 1735. 

The Day after the laſt Act paſſed, Lord Hardwicke, Cb. J. de- grown ant 
livered the Opinion of the Court of K. B. that a Debt by fimple Holyoak, 
Contract might by the former Act have been ſet off againſt a Spe-? . 
cialty Debt. 1 

If there be mutual Debts ſubſiſting between the Teſtator and. 

J. S. the Executor will be indemnified in ſetting off 7. S.'s Debt jbid. 
- againſt his Teſtator's without bringing an Action againſt him. 

In Debt upon Bond the Defendant pleaded a greater Debt in Hutchinſon & 
Bar, upon which the Plaintiff prayed to have the Condition of his Tr. 10 * 
Bond inrolled, which was to appear at Weſtminſter, and demurred; C. aa 
and it was holden that this Bond was not within the 8 G. 2. for 
that Statute relates only to Bonds conditioned to pay Money, and 
not to Bail- Bonds; and it was not within the Statute 2 G. 2. be- 
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_ cauſe the Plaintiff did not bring the Action in his own Right, but 

as Truſtee for another, (for he was an Officer in the Palace 

Court;) but if it had been given to the Sheriff, and by him aſ- 

Lofting and figned to the Party, it might be otherwiſe, and then the Penalty 

Stevens, ds 7 have been conſidered as the Debt, becauſe it would have 
3 depended upon 2 G. 2. 

Collins and In Debt on Bond, the Defendant craved Oyer of the Condition, 

Collins. Tr. which was to pay the Plaintiff 10 J. a Year during Life, and then 

328.2. pleaded, that the Plaintiff was indebted to him in the Sum of 

500 J. for Money Lent, Cc. exceeding the yearly Sums that had 


incurred for the Annuity, and offered to ſet off as much, &c. and 
on Demurrer the Plea was holden good, 


N driff and To aſſumtſit for 40 J. lent, &c. the Defendant P leaded Articles 
t 


Hogan, E. of Agreement with mutual Covenants in a Pena y of 200 l. for 
Performance, and ſhewed a Breach whereby the Penalty became 
due, and offered to ſet off; on Demurrer the Court held this Plea 
© not within the Statutes, for there may not be 5 J. juſtly due to the 
Defendant on the Balance. 
A Debt barred by the Statute of Limitations cannot be ſet off, 
Tf it be pleaded in Par to the Action, the Plaintiff may reply the 
Statute of Limitations, If it be given in Evidence on a Notice 
of Set off, it may be objected to at the Trial. 
Shipman an-“ A. having been appointed by B. his Attorney to receive his 
Thompſon E Rents, did after his Death receive Rent arrear in B.'s Life-time, 
B,'s Executrix brought an Action for the Money in her own 
Name, the Defendant gave Notice to ſet off a Debt due to him 
from the Teſtator, -which was not allowed at the Trial, becauſe 
tie Teſtator had never any Cauſe of Action againſt the Defendant, 
for the Money was not received till after his Death. 
Baskervil ! To an Action on a promiſſory Note of 30 /. the Plaintiff took 
Brown, Tr.. a Verdict for the whole Sum, the Defendant had at the ſame Sit- 
G. 3. K. K tings an Action againſt the Plaintiff for 11J. to which there was 
a Notice to ſet off the Note of Hand, and the Court held that 
notwithſtanding the Verdi& the Note of Hand might be ſet off, 
for if at the Time of the Action brought there are mutual De- 
mands, they by the Statute may be ſet off ; and Juſtice may be 
done by entering a Remittitur on the firſt Record as to ſo much. 
March, Af. The Aſſignce of a Bankrupt brought an Action for Work and 
6gnee of May Labour, the Defendant gave Notice of a Set off, and at the Trial 


. Chambers, 


„ produced a negotiable N ote given by the Bankrupt antecedent to 
: his 


* 
* 
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his Bankruptcy to Scott, and Scott's Hand was proved to the In- 4.24 W. 7825 
dorſement to the Defendant, but no Proof was given when it was 
indorſed, upon which the Plaintiff called two Witneſſes, who 
gave ſtrong Evidence to ſhew it was after the Bankruptcy ; how- 
ever the Defendant had a Verdict; but a new Trial was granted, 
becauſe ſuch Indorſee ought not to be in a better Condition than 
the Drawee, who would only have come in as a Creditor under 

the Commiſſion. 

To an Action of indebitatus aſſumpſit by the Aſſignees of a Ryal & al Af. 
Bankrupt, for Goods ſold by them to the Defendant, he pleaded, fgnees of 
that Harveſt before his Bankruptcy, (viz. 21 Apr. 1740,) was in- L Mie. 
debted to the Defendant by Bond in 100 J. conditioned to pay 20G. 2. K. B. 
50 J. which exceeded the 134. mentioned in the Declaration; and 

upon Demurrer it was holden, that the Statute for ſetting off mu- 

tual Debts does not extend to Aſſignees of Bankrupts, and that 

theſe can never be conſidered as mutual Debts, for where there 

are mutual Debts, there muſt be mutual- Remedies, WIND is not 

the Caſe here. 

But by the 5 Geo. 2. c. 30. J. 28. Where it ſhall appear to the 
G that there has been mutual Credit given by the 
Banktrupt, and any other Perſon, or mutual Debts between the 
Bankrupt and any other Perſon, at any Time before ſuch Perſon 

became Bagkrupt, the Commiſſioners, or the Aſſignees of the 
Bankrupts Eſtate, (hall ſtate the Acctont between them, and one 

Debt may be ſet againſt another; and what ſhall appear to be 

due on this Balance, and no more, ſhall be claimed, or paid, on 

either Side. | 

In Replevin, the Avowant juſtified under a Diſtreſs for Rent; Abſolom and 
the Pkintiff at N/ Prius infiſted, that there was more due to bim 1 ** Tn. 
thin the Rent amounted to, and Deniſon J. refuſed the Evidence, : 
and upon Motion for a new Trial, the Court held that 2 G. 2. 

did not extend to the Caſe of a Diſtreſs, for that is not an Action, 
but a Remedy without Suit; they likewiſe declared, that it did 
not extend to detinue and the like Actions of Wrong. 

In Covenant upon an Indenture for Non- payment of Rent, ada... ind 
Defendant pleaded Non eſt factum, and gave a Notice of Set off, Ux', v Hunt. 
Mr. J. Denton at the Aſſizes was of Opinion he could not upon B. 294. 
this Iſſue; but upon a Motion for a new Trial, the Court held 
the Evidence ought to have been received, for the general Iſſue 


Aa men- 
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mentioned in the Act muſt be underſtood to be any general Iſſue, 
and accordingly ordered a new Trial. 

6 Co. 4. If a Man accept a Bond for a Legacy, it is an Extinguiſhment 

2 Leon. 110. of the Legacy; 1 if a Man aecept an Obligation for a Debt due 
by ſimple Contract; otherwiſe for a Debt due by Specialty; but 
if a Stranger give a Bond for a Debt due by ſimple Contract from 
another, it will be no Extinguiſhment. 

Str. 1042. So if a Man after an Act of Bankruptcy committed, give a 
Bond for a fimple Contract Debt, it will not ſo far extinguiſh the 
ſimple Contract as to deprive the Creditor of petitioning for a 
Commiſſion. 

Cr El. 920. If an Infant become indebted for Neceſlaries, and give a Bond 

Co. L. 172 4 in a Penalty for the Money, it will not extinguiſh the ſimple 
Contra Debt, for the Bond is void, aliter if it be a ſingle Obli- 
gation in the very Sum. 


- Harris and The Plaintiff gave a Note of Hand for Rent Arrear, and took 
14.0019 bf a Receipt for it when paid, the Defendant afterward diſtrained for 
1744, per the Rem, the Plaintiff brought Treſpaſs ; and it was holden, that 


Abney. J. notwithſtanding this Note, the Defendant might diſtrain, for it is 


Ewer ana 


Lady Clifton, NO Alteration of the Debt till Payment. But if A. 1 2 


C. B. Tr. Note to B. for a precedent Debt, and B. give a Receipt for it as 
. Money when paid, yet if he negleck to apply to the Prawer in 


Time, and by bis Laches the Note is loſt, it will extinguiſh the 
precedent Debt, and in an Action he would be nonſuited. 

3 Danv. 50 It a Landlord accept a Bond for the Rent, this does not ex- 
tinguiſh it, for the Rent is higher, and the accepting of a Secu- 
rity ot an equal Degree is no Extinguiſhment of a Debt, as a Sta- 


6 Co. 44 tu e Staple tor a Bond, But a Judgment obtained upon a Bond 
is an Extinguiſhment of it. 
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PART III. 
Containing ONE BOOK 
Of Actions given by Statute. 


INTRODUCTION. 


AVING in the two former Parts of this Work treated of 


ſuch Actions as are founded either upon Torts or upon Con- 
tract, it is now proper to take Notice of ſuch Actions as are given 
by the Statute Law; and they are of two Sorts: 


I. Such as are given to the Party grieved. 
I, Such as are given to the common Informer. 


It would be endleſs to mention all the Acts of Parliament that 


give Actions; I will therefore only ſet down ſuch as are in moſt 
equent Uſe; taking Notice likewiſe of ſuch general Rules as are 
applicable to all Actions upon Statutes, 
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CHAPTER I. 


Of Actions upon the Statute of Hue and Cry. 


V the Statute of Winton, c. 2. the Hundred within which 
any Robbery is committed ſhall be anſwerable for the ſame. 
No Robbery will make the Hundred liable, but that which is 
Seile 427, done openly and with Force and Violence; therefore if a Carrier's 


Son or Servant conſpire to rob him, the Hundred is not anſwer- 
able. 


Hat, 125. By the ſame Statute if the Robbery be done within the Divi- 
ſion of two Hundreds, both ſhall be anſwerable. 
2 Salk 615, If Robbers afſfault a Perſon in one Hundred, and he flies into 


another, where he is purſued and robbed, the laſt Hundred is 
liable, 
2 Raym. 8:6, So if a Perſon be carried out of the Highway in the Hun- 
| died of A. and robbed in a Coppice in the Highway in the Hun- 
dred of B. it will be ſufficient to charge the Hundred of B, 

Bat it one be taken in the Hundred of 4. and carried into the 
Hundred: of B. into a Manſion-houſe and robbed ; or taken in the 
Day Time in A. and carried to B. and there robbed in the Night, 
it is not within the Statute; for though there be no Occaſion to 
aver in the Declaration that it was done in the Highway, any more 
than that it was done in the Day, yet it muſt be given in Evi-- 
dence on the Trial, elſe the Plaintiff will be nonſuited. 

" gy Proving that the Robbery was committed in a private Way, 
will be ſufficient to charge the Hundred, 

A Robbery upon the Lord's Day by 29 Car. 2. c. 7. will not 
ae charge the Hundred. But that Statute extends only to the Cafe of 
hong. - 5 travelling, therefore where the Plaintiff was robbed in going to 
rue e Church on a Sunday he recovered. And upon any other Day if 

there be as much Light as a Man's Countenance might be diſcern- 

ed by, though before Sun-riſe or after Sun- ſet, the Hundred ſhall 

7 Co 6. be liable. So if Robbers oblige the Waggoner to drive his Wag- 

rt, ; I gon om the Highway by Day, but do not take any Thing till 
Ni 

* 27 El. c. 13. No Perſon ſhall have an Action againſt the 

Hundred, unleſs he ſhall, with as much convenient Speed as may 


be, 


Carth 71. 
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be, give Notice to ſome of the Tohabitants of ſome Town, Village 
or Hamlet near to the Place where the Robbery was committed. 
By 8 G. 2. c. 16. No Perſon ſhall have an Action againſt the 
Hundred, unleſs beſide the Notice required by 27 El. c. 3. he 
ſhall, with as much convenient Speed as may be, give Notice to 
one of the Conſtables of the Hundred, or to ſome Conſtable, 
Borſholder, Headborough or Tything-man of ſome Town, Pa- 
riſh, Village, Hamlet or Tything near unto the Place where, 
©c. or ſhall leave Notice in Writing of ſuch Robbery at the 
Dwelling-houſe of ſuch Conſtable, &c. deſcribing in ſuch No- 
tice to be given or left, ſo far as the Nature and Circumſtances of 
the Caſe will admit, the Felons, and the Time and Place, toge- 
ther with the Goods and Effects whereof he was robbed. 
B. was robbed a little after fix in the Morning, his Stirrups cut, Ball Hund 
his Bridle and Saddle thrown into a Ditch, his Horſe turned looſe, er 
two Miles and a half from Northampton. He went there after Su. H. ha 
recovering his Horſe, &c. and gave Notice to the Inhabitants and 
to three Men in the Way, and then rode three Miles farther, and 
left Notice in Writing with the High Conſtable of the Hundred 
in which, Ce. and all this within two Hours of the Robbery : 
And upon a ſpecial Caſe ſtated had Judgment, though it was ob- 
jected that he had given no Notice to the Conſtable at Nortbamp- 
ton, which was the Perſon it might have been given to with moſt 
convenient Speed: But it was anſwered that it was put in the 
Alternative, and the Conſtable of the Hundred was the moſt pro- 
per, and this was done with all reaſonable Speed: It was ſaid that 
perhaps he went to Nortbampton for Advice, for Men do not carry 
the Act of Parliament in their Pocket, 
Notice given to the next Village forward in the Road is good, Noy 52. 
though it be in another Hundred, and though there were another 
Village a /atere nearer in the ſame Hundred. The Word in the Act 
is near, not neareſt, and five Miles have been reckoned ſufficiently 
near: And it is good though the Village is in a different County, Cr. Car. 4» 
By 27 El. c. 13. The Party robbed ſhall not have any Action, 
except he firſt within 20 Days before ſuch Action be brought, be 
examined upon Oath before ſome Juſtice of the Peace of the Coun- 
ty where the Robbery was. committed, inhabiting within the fa'd 
Hundred or near the ſame, Whether he knew the Parties that 
committed the Roubbery, or any of them; and if upon Examin- 
tion it be confeſſed that he does know the Parties, that then he 


thall, 
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ſhall, before the Action commenced, enter into a Bond before the 
ſaid Juſtice effectually to proſecute the Perſon ſo known. | 
Lakev. Hun- Though the Robbery were 20 Miles from the Place where the 
dred of C197 Juſtice lived, and though it were proved that there were many 
1744. Juſtices lived nearer, yet Abney J. held it ſufficient on a Caſe re- 
ſerved, ſaying the Act was only directory in that Reſpect. 
1 Jones 230. The Oath may be taken before a Juſtice of the County, though 
Cr. Car. 211. not in the County at the Time of adminiſtring it, for he acts onl 
i Leon. 323. as A miniſterial Officer, and therefore an Action would lie againſt 
him if he refuſed to take the Examination. 
W It is ſufficient for the Plaintiff to prove, that he who took the 


Ch. J. at Afidavit acts as a Juſtice of the Peace, and it ſhall be read upon 


* Proof that it was delivered by his Clerk to the Perſon producing 
1 it, without proving the Juſtice's Hand. . 
88 It is not neceſſary for the Juſtice to take the Examination in 


Hond. of Be- Writing, but if he appear at the Trial, and depoſe the Subſtance 


contree, per 


= of the uſual Affidavit, it is ſufficient. 
ythens J. | 
Eſſex 1683. 


Kemp v. But if the Juſtice have taken the Subſtance of the uſual Affida- 

2 MY vit in Writing, and that is produced in Evidence, he ſhall not be 

19 G. 2. permitted to give Evidence at the Trial ot any Thing elſe the Plain- 

C. B. tiff ſaid on his Examination, viz. any Deſcription of the Robbers 
or Robbery different from what he ſhall give on the Trial. 

By 8 G. 2. c. 16. The Party robbed muſt, within 20 Days 
after the Robbery committed, inſert an Advertiſement in the Ga- 
zette, deſcribing the Fclons, the Time and Place of the Robbery, 
together with the Goods and Effects taken, | 

Chandler . Chandler was robbed (inter al) of 15 Bank Bills, he knew the 
Hund;of Value of each Bill, and the Dates and Numbers of q, but not 
qr knowing the Dates and Numbers of the other 6, in the Adver- 
** tiſement he only inferted the Value, and not the Dates or Num- 

bers of any; upon this a Caſe being reſerved for the Opinion of 

the Court of C. B. they were equally divided upon the Queſtion, 

Whether he ought to recover for what was well deſcribed, v7z. 

Lis Watch, Money, and the 6 Bills of which the Dates and Num- 

bers were not known, and thereupon the Poſtea could not be deli- 

vered out; Willies Ch. J. and Buract J. for the Delendant, Abney 

and Birch J. for the Plaintiff, This Caſe being attended with 

many ſuſpicious C:icumitances, and for ſo large a Sum of Money, 
occaſioned the Act of 22G. 2. c. 24. whereby no Perſon ſhall re- 


cover againſt the Hundred in any Action on any of the Statutes of 
| - Tue 


K 
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Hue and Cry more than 200 /. unleſs at the Time of the Robbery 
there be two preſent at leaſt to atteſt the Truth of his or their be- 
ing ſo robbed. | | | | 

By the ſame Act of the 8 Geo, 2. the Party muſt, before any Ac- 
tion commenced, enter into a Bond in the Manner therein men- 
tioned to the High Conſtable of the Hundred, for the Payment of 
Colts, &c. | 

By the 27 El. the Action muſt be commenced within a Year 
after the Robbery committed, for which Reaſon the Plaintiff muft x 5 
produce a Copy of the Original, to ſhew the Action commenced | 

within the Time, as alſo that the Oath of the Robbery was within | f 
20 Days before the Teſte. 

By the fame AR, if any one of the Offenders be taken by Pur- 
ſuit, the Hundred ſhall not be liable, and by 8 G. 2. it is ſufficient 
if he be apprehended within 4 Days after Notice in the Gazette. 

But this muſt be pleaded, and not given in Evidence on the ge- 
neral Iſſue. ht; 

If a Servant be robbed in the Abſence of his Maſter, of his N. 
Maſter's Money, either the Maſter or the Servant may bring the 1 
Action, but the Servant muſt take the Oath: But if he be robbed } 
in the Preſence of his Maſter, of his Maſter's Money, the Maſter 
muſt bring the Action, and his Oath alone will be ſufficient. l 

The Party robbed may be a Witneſs ex Nece//itate, and by 8 G. 

2. an Hundredor may likewiſe be a Witneſs for the Hundred. 

If the Maſter bring an Action on the Robbery of his Servant, 2 R. A. 686. 
he may be a Witneſs to prove the Delivery of the Money to him. 

The Plaintiff need not prove the Robbery in the Place or in the owen 72. 
Pariſh alledged in the Declaration, if it be proved within the ſame | 
Hundred. So Hue and Cry need not be proved by the Plaintiff, Per Holt, 5 

though alledged in his Declaration, for it is the Part of the Hun- On at N 
* dred to levy it. T2 | | g 

By 27 El. c. 13. The Inhabitants of every Hundred, wherein 
Negligence of freſh Suit after Hue and Cry ſhall happen to be, 
ſhall anſwer the one-half of the Damages recovered againſt the 
Hundred, &c. to be recovered by Action of Debt, Ec. in the 
Name of the Clerk of the Peace of the County, for the Uſe of 
the Inhabitants of the Hundred in which, &c. 


%, 
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CHAPTER II. 


Of Actions upon the Statute of E. 6. for not ſetting 
out of Tithe. 


HE Statute of the 2 & 3 Ed. 6, c. 13. directs the Tithe to 
be fairly ſet out under the Pain of Forfeiture of treble Value, 
2 Inſt, 6;0, Without mentioning to whom; but that has been always conſtru- 
ed to be the Proprietor of the Tithe, as he is the Party grieved. 

In this Action therefore the Plaintiff muſt prove himſelf enti- 
tled to the Tithe, the taking away by the Defendant, and the Va- 

Cr. J. 437. lue; but as the Action is founded on the Tort, the Plaintiff may 
| declare as Firmarius vel proprietarius without ſhewing any wr 
lar Title. | 
Selwin and The Plaintiff declared as a Farmer of the Rectory of Fribuf, 
_ and proved himſelf Leſſee of one Bellow, who was Leſſee to the 
Dean and Chapter to whom the Rectory belonged, and produced 
the Leaſe from Bellow, but not from the Dean and Chapter to 
him, however upon proving that he received Tithe of others as 
Farmer, it was holden ſufficient by Pemberton Ch. Juſt in Suſſex 
Hartrid.e v. 1082 ; and at the ſame Aſſizes the Plaintiff being Farmer under 
— the Dean and Chapter of Canterbury, and proving he had received 
Tithes for ſome Years as ſuch, it was holden ſuthcient without 
producing any Leaſe. 

So if the Flaintiff claim as Parſon, if the Title be not in Queſ- 
tion, it is ſufficient if he prove himſelf in quiet Poſſeſſion ; but if 
the Title be in Queſtion, he muft prove his Ordination by the 
Biſhop, his Inſtitution and Induction, Subſcription to the Decla- 
ration in the Act of Uniformity in the Preſence of the Biſhop, 


&c. and his reading the 39 Articles within two Months, and de- 
claring his Aſſent to them. 


Carth, 361. Debt upon the Statute againſt three; upon Ni. debet pleaded, 
the Jury found that the Defendant Hancock debet 18 l. but qucad 

the other Defendants Nil debent; and upon Motion in Arreſt of 
Judgment, becauſe it was an Action of Debt founded on a Con- 

tract which is intire ; the Court held it was founded on a Tort, 

and therefore one may be found guilty and the other acquitted, as 


2 | in 


Relative to Trials at Niſi Prius. . 85 


in other Actions upon Torts; and upon the Authority of this Caſe 
the Court of K B. determined the Caſe of Hardman v. Mbitacre 
& al M. 22 G 2. which was an Action of Debt againſt nine for 
keeping a Lurcher contrary to 8 G. 1. c. 19. All pleaded Ni- de- : 
bent, and Verdict as to fix, Quod debent $4 and as to the three 
others Nil debent. 
Upon Nil debet a Lay Perſon cannot give a Non decimando in 2 Keb. 45. 
Evidence, but the King or a ſpiritual Perſon may, without ſhew- 
ing any Cauſe why diſcharged ; for it ſhall be intended by lawful : Lev. 189. 

Means, but where a ſpecial Verdict found that the Abbot of A. 
bington was ſeiſed in Fee, and that he and his Predeceſſors held it 
diſcharged, and granted it to A! Souls College, it was holden that 
the Preſcription was perſonal, and determined by the Alienation, 
and that it could not be intended to be a Diſcharge by a real Com- 
poſition, it not being pleaded or found by the Jury to be ſo. 

And this leads me to take Notice of the Conſtruction of the Sta- 
tute of 31 H. 8. c. 13. as to Diſcharges of Payment of Tithe. At 
Common Law temporal Perſons had only two Ways to diſcharge ; co. 45, 
Tithe ; the firſt was by Grant of the Parſon, Patron and Ordina- 
ry; the other by a Preſcription ſub modo, but not by an abſolute 
Preſcription. 

Spiritual Perſons had four Ways of Diſcharge. 1. Pull of the 
Pope. 2. Compoſition. 3. Preſcription, all which were abſo- 
lute. 4. Order, vis. Ciſtertians, Templers, and Hoſpitalers of 
Jeruſalem, and was limited to ſo long as the Land remained in 
their own Manurance, 

Then came 31 H. 8. and enacted that as well the King, as all 
and every Perſon which ſhall have any Hereditaments which be- 
longed to Monaſteries or other religious or eccleſiaſtical Houſes, 
ſhall retain keep and enjoy the ſame according to their Eſtates and 
Titles, diſcharged and acquitted of Payment of Tithes, as freely 
and in as large and ample Manner as the ſaid late Abbots, Sc. oc- 
cupied, poſſeſſed or enjoyed the ſame at the Days of their Diſſolu- 
tion. 

This Clauſe hath continued the e by Bull, Compoſi- Hob. 297. 
tion and Order, which was before the Act, and which elſe would 
have been diſſolved with the ſpiritual Bodies to which they were 
annexed, 

It hath likewiſe continued the Diſcharge by Preſcription, which 
though it would otherwiſe have continued in the King, who is 


B b | Perſons 


An Introduftion to the Law 


Perfona mixta, and therefore capable of ſuch a Diſcharge at 
Common Law, yet it would have failed in the Caſe of a mere 
Layman, ſuch a one (as I have already ſaid) not being allowed 
to plead a Preſcription in Non decimando, but only in Modo deci- 
It hath alſo created a new Diſcharge, and that is Unity of 
Poſſeſſion of the Parſonage and Land in one Hand. | 
Hob. 298. But to make this Unity a good Diſcharge within this AR, it 
muſt be a perpetual one, i. e. a tempore cujus, &c. till the Diſſo- 
lution; and though it be perpetual, yet if the Abbot, or his Far- 
mer paid Tithe before the Diſſolution, that would deſtroy the 
Preſcription, becauſe it would prove there was no real Diſcharge, 
for an Unity by Preſcription is not itſelf a perfect Diſcharge, 
but from thence the Law will prima facie preſume one, though it 
Ingram and Cannot be found; and therefore if the Jury find nothing but a per- 
1 petual Unity, it is found againſt the Pleader, and therefore in 
r. pleading ſuch an Unity you muſt add, that ratione inde they held 
diſcharged of Payment of Tithe Time out of Mind, for that fixes 
it to the Statute; yet the Unity and not the Conclufion muſt be 
traverſed. 64 r 
11 Co. 14. From hence it appears, that if the Approbation were made 
within Time of Memory, upon the Point of Unity the Statute 
will be of no Avail, but in ſuch caſe he may alledge the ſaid 
Branch of the AR, and that the Abbots, Gc. à tempore cujus till 
the Diſſolution, held the Land diſcharged of Tithe, and give ſuch 
Evidence that he may approve it, which muſt be a Poſteriori. 
But if the Abbey were founded within Memory, or the Land 
purchaſed to the Abbey within Memory, then he cannot pre- 
ſcribe ; but if the Abbey had been Time out of Mind, and an 
Appropriation fince, yet he may preſcribe in a general Diſcharge ; 
for that may be, though an Unity came after. 
Hob. 296. Of the other Ways of Diſcharge continued by this Act, it is 
only neceſſary to ſay, they muſt be properly pleaded, for Tithe 
of Right belongs to the Church, and if you will diſcharge a juſt 
Demand, you muſt fatisfy the Court of your Diſcharge. 
2 Co. 47. But note, this Clauſe of Diſcharge in 31 H. 8. extends only to 
ſuch religious Houſes as came to the King by Virtue of that Act, 
Raym. 225. or by 32 H. 8. c. 24. and not to ſuch which came to him either 
| by Virtue of 27 H. 8. or 1 E. 6. 


Where 
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Where the Diſcharge is by Order only, it is limited to ſo long Tograw and 
as the Land is in the Occupation of the Owners, but if the Land Wen 
have never paid Tithe, though it be proved never to have been in 
Tenants Hands, yet the general Freſumption of a total Diſcharge 
ſhall prevail. 

In Debt upon the Statute 2 E. 6. the Defendant pleaded Not Bourſcough v. 
Guilty, and inſiſted on the Proviſo of barten Lands; the Caſe Afton, per 
was, he ploughed and denſhired an ancient Warren and Sheep- _ 
walk, in which were ſome Furzes, and the firſt Crop upon 107 
Acres was of the Value 2401, and upon this without more Evi- | 
dence, the Judge thought it ſufficient to ſhew the Land was not / 
ſuapte naturd_ barren but profitable Land. IE 2 Inf. 656. | 

So if a Wood be ſtubbed and grubbed, and made fit for the 
Plough and employed thereunto, yet it ſhall pay Tithe preſently, 
for Wood Ground is Terra fertilis et facundas + 

Lord Hardwicke held fuch Land only within the Clauſe of the stockwell and 
Statute, relating to- barren Land, as over and above the neceſſary Jly 4s | 
Expence of incloſing and clearing, required alſo Expence in ma- On 
nuring, before they could be made proper for Agriculture, and | 
therefore decreed Tithe upon its being proved, that the Land bore 
better Corn than the Arable Land in the Pariſh, without any ex- 
traordinary Expence in Manure, &c, and that it had paid Tithe 
of Milk, Wood, &c. before. 

Note; in the ſame Cauſe it appearing that a Modus of 13 J. was 
paid for the Tithe of Grange Farm, to which there was Common 
appurtenant in the Land incloſed, a Parcel of which was allotted 
by the Act for incloſing to the Farm, the Chancellor held the 
Modus extended to ſuch incloſed Land, | - 

If one do gain Land from the Sea and plow it, he ſhall pay Wit % 
Tithe, for the Land is not ſuapte natura barren. Bucks, Bulf. 

So of any other Land covered with Water. 00 

This 4 extends only to predial Tithe, i. e. ex fructibus Cr. E. 5. 
præ diorum ut blada, fænum, &c. ſeu ex fructibus arborum, ut po- 2 Inſt. 648, 
ma, pyra, &c, but Tithe or Cheeſe, Milk, Calves, Lambs, Ge. 649. 
are not predial but mixed; and therefore in an Action brought for 


not ſetting out Tithe of Cheeſe, Milk, 5. after Verdict for the 
Plaintiff, Judment was arreſted. - X'S 
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An I. rue to the Law 


CHAPTER III. 
Of Actions upon 5 El. 


HE 5 Elia. c. 4. enacts, That no Perſon ſhall exereiſe any 
Trade who has not ſerved as an Apprentice for 7 Vears, 


under the Penalty of 2. per Month, to be recovered by whom 


ever will ſue for the ſame. | 


None but what were Trades at the Time of making the Statute 
are within it, therefore it ought to be averred in the Declaration 
(or Indictment) that it was a Trade at the Time of making the 
AR, andit is a good Exception in Arreſt of Judgment, that it is 
not ſo averred; unleſs it be a Trade within the very Words of the 
AR, and then no ſuch Averment is neceſſary. 

And Note; it muſt be averred to be a Trade uſed within the 
Realm (or Kingdom) of England or Wales at the Time of making 
the Act. | 

Only ſuch Trades are within the Equity of the Act as require 
Skill; but whether it were a Trade or not at the Time of making 
the Statute, or whether any Skill be requiſite to the Exerciſe of it, 
is Matter of Fact proper for the Determination of the Jury. 

It has been objected, that the uſing a Trade in a Country Vil- 
lage is not within the Statute, and in the Caſe of Rex. v. Langly, 
H. 6 G. 2. Mr. J. Page ſaid he had often known Indictments 
quaſhed upon ſuch Exeception : However, I do not apprehend it 
would now be allowed; for in ſuch Caſe at the Sittings at We/- 


minſter it was mentioned, but Lord Ch. J. Lee made flight of the 


Objection. | | ny 

It has been holden that ſerving ſeven Years as an Apprentice be- 
yond Sea, without being bound, is ſufficient, and therefore an 
Indictment was quaſhed, becauſe it only ſaid he had not ſerved as 
an Apprentice infra regnum Anglie aut Walliam. 

In an Action gui tam for exerciſing a Trade, the Queſtion aroſe 
What ſhould be a Service? On which Holt Ch. J. cited a cafe be- 
tween Hopkins and Young in B. R. on a ſpecial Verdict, where it 
was adjudged, that if a Perſon ſerve ſeven Years in the Exerciſe of 
his Trade to any Perſon exerciſing that Trade, though that Per- 
fon have no Right to uſe that Trade, yet being employed in it ſe- 


ven 
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ven Vears, that ſhall be a good Service though he were not an Ap- 
prentice; alſo he ſaid he had holden that if a Woman marry a 
Tradeſman, and be employed therein ſeven Vears, and then the 
Huſband die, ſhe may uſe that Trade after her Huſband's Death; 
and alſo if ſhe marry a ſecond Huſband, ſhe may continue to ex- 
erciſe that Trade, and if ſhe die her Huſband may continue to 
exerciſe it, provided he were employed in the Exerciſe of it ſeven 
Years in his Wife's Life-time ; he ſaid he had mentioned all theſe 
Opinions of his to the reſt of the Judges, who all concurred. 

The foregoing Caſe ſhews that the Conſtruction put upon this Rex v. Drif- 
Statute has been a very liberal one in Favour of Defendants ; how- yo 1 1 
ever there has been no Caſe which has been determined to be wit h- 
in the Act, unleſs there have been inſome Manner a Service for 
ſeven Years ; therefore one who is a Partner to a Perſon qualified 
will not be within the Act, unleſs he have ſerved ſeven Years. 

But if the Defendant can in any Manner prove the following of 
the Trade for ſeven Years, it wiil be ſufficient without any Bind- 
ing (and he ſhall be ſuffered to make it out by Moaths and 
Weeks); yet the Word Apprentice is the very material Word of 2 Raym, 
the Statute, and an Indictment without it would be ill. 79. 

It has been holden to be ſufficient if the Defendant have follow- Wallen . 
ed the Trade ſeven Years as a Maſter, without any Proſecution Houlton, 
againſt him with Effect. | 759. 

A Perſon who follows a Trade as a Journeyman, is not ſuh ject r. 9. G. 2. 
to the Penalties of this Statute, tho? he has not ſerved an Appren- B. R. 
ticeſhip. t. 

On a ſpecial Verdict the Caſe was, The Defendant was a Turkey Salk. 610. 
Merchant, and exported Woollen ManufaQture into Turkey; he 
employed Clothiers that had ſerved Apprenticeſhips to work the 
Cloth in his own Houſe at his own Charge, and with his own 
Materials; and the Court held that the Defendant was the Trader 
in this Caſe, becauſe he employed the reſt who were but as Ser- 
vants; they held likewife that this was trading within the Statute, 
for whether the Utterance be within the Realm, or in Turkey is not 
material, | | | 4 8 | | 

But where a ſpecial Verdict found that the Defendant was a Raynard v. 
Money Partner in the brewing Trade with Cox, who was quali- Chaſe, Mic. 
fied, but that by Agreement he was not to interfere in the Trade, _ 
but that Cox had an Allowance for that Purpoſe, the Court held it 
was not within the Meaning of the Statute, | 1 
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Rex v. Sey- Note; Freemen and their Wives cannot be Witneſſes, where 
"x S 5- Part of the Penalty goes to the City or Town Corporate where the 


Raym. Offence is committed. 
G. Hall. Though the Plaintiff in this Action be not entitled to Coſts if he 
4 E. recover, yet he muſt pay them if the Verdict be found againſt him. 


10 G. 2. C. B. 


* 
2 


—— — —_—_——k _—_— 
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CHAPTER IV, 


General Rules concerning Actions on penal Statutes. 


B* 31 El. c. 5. it is enacted, That all Actions, &c. brought 
for any Forfeiture upon any penal Statute made or to be 
made, whereby the Forfeiture is limited to the King, ſhall be 
brought within two Years: and all Actions upon any penal Sta- 
tute, the Benefit whereof is limited to the King and to the Proſe- 
cutor, ſhall be brought within one Year, ” 

And in Default of ſuch Purſuit, then the fame to be brought for 
the King at any Time within two Years after that Year ended. 
And if any Suit againſt any penal Statute made or to be made, ex- 
cept the Statute of Tillage, ſhall be brought after the Time in that 
Behalf before limited, the ſame ſhall be void and of none Effect. 
4 Mod. 144 Upon this Statute it has been holden, that if any Offence prohi- 
1 Show. 35 3. bited by any penal Statute be alſo an Offence at Common Law, the 
Profecution of it as an Offence at Common Lay is not reſtrained 
Noy 71. by this Act. 2. That the Defendant may take Advantage of this 
| Statute on the general Iſſue, and need not plead it. 3. That the 
Party grieved is not within this Statute, but may ſue as before : 
Carth. 232. But Were where the Suit is firſt given to the Party grieved, and 

14. Raym, then to the Common Informer? 2 
78. On a Caſe reſerved it appeared that the Action of Debt was 
mug brought on 9 An. c. 14. by a Common Informer againſt Sir T. F. 
derick, Mic, for winning 525 J. of G. L. at Cards. The Money was loſt and 
6G. 3. paid 11 March 1757, and the Original not ſued out till Mic. 1762, 
| The Court of C. B. held it a Caſe within 31 El. though the Action 
given in the firſt Inſtance to the Party grieved, and afterward to 
the Common Informer alone: For ſuch Action would have been 
within the 7 H. 8. and the 31 El. was made to narrow the Time 


given 
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given by that Statute, and therefore could never mean to leave an 
Actions unreſtrained in Time; the latter Part of the Clauſe muſt 
therefore be conſtrued to extend to them | 
It has been determined that ſuing out a Latitat within the Year, Carth. 232. 
is a ſufficient Commencement of the Suit to ſave the Limitation of 
Time, But if the Writ were not ſued out till after the Year, tho? Morris and 
by Relation it would be within the Time, the Plaintiff ought to . 78 2 
be nonſuited. 5 7 | 

By 21 Fac. I. c. 4. All Offences againſt penal Statutes, for 
which any Common Informer may ground an Action, &c. before 
Juſtices of Aſſize, &c. (except Offences concerning Recuſancy or 
Maintenance of the King's Cuſtoms, or tranſporting Gold and 
Silver, Ammunition or Wool, &c.) ſhall be commenced, fued, 
tried, recovered and determined by Action, &c. before the Juſtices 
of Aſſize, &c. or before Juſtices of the County, Cc. and the like 
Proceſs in every popular Action, Cc. ſhall be as in Actions of 
Treſpaſs vi ef armis at Common Law, and in all Suits on penal 
Statutes the Offence ſhall be laid in the proper County ; and if on 
the general Iſſue the Offence be not- proved in the ſame County in 
which it is laid, the Defendant ſhall be found Not guilty. 

In the Conſtruction of this Act it has been holden, that it does Hicks Caſe; 
not extend to any Offence created ſince that Statute, but that where ***+ 37. 
a ſubſequent Statute gives an Action of Debt or other Remedy for 
the Recovery of a Penalty in any Court of Record generally, it ſo 
far impliedly repeals 21 Fac. 1. However the Offence muſt be 
laid within the proper County. 12 

This Statute gives no new Juriſdiction to the Courts therein 
mentioned; therefore Suits for ſuch Offences, over which they had 
no Juriſdiction before the Statute, muſt be brought in the Courts 

of Weſtminſter. abs 
Where by the AQ creating the Penalty, it is to be recovered c,,q, 465. 
by Bill, Plaint or Information in any of the King's Courts.of 
Record, and no Mention made of the Quarter Seffions or Aſſizes, 
the 21 Ja. 1. does not extend to it; for the Act never meant to 
give a Juriſdiction to the Quarter Seſſions or Aſſizes where they 
had none before. Therefore it was holden that an Information 
did not lie at the Aſſizes for Non-refidence, the Penalty (by 21 H. 
8.) being recoverable by Bill, Plaint, or Information in the 
King's Courts, | 

2 In 


Str, 1 103. | 
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In the Caſe of the K. v. Martel, M. 25 Car. 2. in an Informa- 
tion on the 5 Eliz. it was holden, that it lay not originally i in K. B. 
becauſe the 21 Fac. 1. hath negative Words, but that if it be be- 
gun originally below, the Party may remove it by Certiorari if he 
will, and give Juriſdiction to that Court, for it is a Statute for the 
Eaſe of the Subject; but the King cannot remove it. 


1 Show. 354. No Suit by a Party grieved is within the Reſtraint of the Sta- 


Hut. 35. 


y 18 Eliz, c. 5. No Informer ſhall compound or agree with 
any - That ſhall offend againſt any penal Statute for an Offence com- 
mitted, but after Anſwer made in Court to the Suit, nor after An- 
ſwer but by Conſent of the Court. | 

This extends only to Common Informers. 
It extends as well to ſubſequent penal Statutes, as to thoſe 


Which were in Being when it was made. 


Maggs and 
Ellis, M. 25 
G. 2. 


Cunninham 
v. Bennet, 
. 
| baby 


Shinler v. 
Roberts, E. 
12 G. 2. 
8 


Walker and 
Kinꝑ, Tr. 31 
G. 2. 


Hob. 218. 
Jack ſon and 


Gilling, Tr, 
15 G 2. 


By that Statute the Common Informer muſt ſue in proper Per- 
ſon, or by his Attorney: Therefore an Infant cannot be a Com- 
mon Informer, for he muſt ſue by Guardian. 

A Common Informer connot ſue for a leſs Penalty than the 
Statutes gives; if he do, though he have a Verdict, Judgment will 
be arreſted. Ex. gr. If a Common Informer were to ſue for the 
fingle Value of Money won at Play, where 9 An. c. 14 gives the 
treble Value. 

In an Action on a penal Statute it was moved by the Defen- 
dant, that the Plaintift ſhould give Security to pay the Coſts, upon 
Affidavit that he was a poor Man, But the Court refuſed the 
Motion, for the _Statute having given him Power to fue, it is a 
Debt due to him ; but if it appeared that the Action was brought 
in a feigned Name, they would oblige the real Proſecutor to give 
Security. 

The Court will on Motion give the Defendant Liberty to pay 
the Penalty into Court with Coſts, | 
| Wherever the Action is founded on a penal Statute, Not guilty 
or Nil debet are good Pleas. | 

If a Defendant would plead a Recovery in another Action for 
the ſame Offence in Bar, he muſt take Care to ſet out in his Flea, 
that the Plaintiff in the other Action had Priority of Suit ; if he do 
not, his Plea on Demurrer will be bad, but the Record of a Reco- 
very in another Action cannot be given in Evidence on Nil debet. 


For if it be . the Plaintiff might reply Nu tiel Record, or 
that 
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that it was a Recovery by Fraud to defeat a real Proſecutor, which Sr. * 
he cannot be prepared to ſhew on the general Iſſue. 4H, 26 #14 
The Proviſo in the Oxford Act, 16 & 17 Car. 2. c. 8. that that Sewel v. Ed. 
Act ſhall not extend to any Action or Information on any penal 799%; 71 
Statute, muſt be underſtood of popular Actions and Informations, 1. C. B. * 
and not of Remedies given by Statute to the Parties grieved. 
The Act of 24 G. 2. c. 18. (reciting that by the 4 & 5 Ann. it du. 1085. 
was enacted, that every Venire Facias ſhould be awarded out of 
the Body of the County with a Proviſo, that it ſhould not extend 
to any Action or Information upon any penal Statute, and that the 
Proviſo had been found inconvenient) enacts, That every Venire 
Factas for the Trial of any Iſſue in any Action or Information upon 
any penal Statutes, ſhall be awarded of the Body of the Proper 
County where ſuch Iſſue is triable. F 
If the Defendant plead a prior Recovery, and the Plaintiff 
reply per fraudem, and ſuch Recovery be found to be fraudu- 
lent, the Defendant is liable in two Years Impriſonment by 4 H. 
v6 30-1 
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An Introduction to the Lau 


Containing ONE BOOK. 


Of criminal Proſecutions relative to 
Civil Rights. 


INTRODUCTION. 


HOUGH criminal Proſecutions (as ſuch) as are not with- 

in the Compaſs of the preſent Work, yet there being two 

in which Civil Rights come in queſtion, I am neceſſarily led to 
take Notice of them. | 


I ſhall therefore in this Book treat, 


2, Of lafrentions' in Nature of Quo Warrants 
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CHAPTER 1. 
Of Writs of Mandamus, 


HE Writ of Mandamus is a prerogative Writ ifluing out of 11 Co. Bag 
the Court of K. B. (as that Court has a general Superinten- fe 
dency over all inferior Juriſdictions and Perſons) and is the proper — k. 
Remedy to inforce Obedience to Acts of Parliament and to the 8 G. 2. 
King's Charter, and in ſuch Caſe is demandable of Right; but 
where the Right is of a private Nature, as to an Office in which 
the Publick is not concerned, ſuch as a Deputy Regiſter, &c. it is 
diſcretionary in the Court to grant or to reſuſe it, | 

Therefore in every Application for a Mandamus it muſt appear 2 M. 316. 
what the Office is ; and for this Reaſon a Mandamus to ſwear one 
who was elected to be one of the eight Men of Aſbburn Court 
was denied, becauſe it did not appear what the Office was, 

But the Court will in no Caſe grant a Mandamus till there has Mich. 8. G. 
been a Default; and therefore in the Caſe of the King againſt 3 8 
the Borough of St. Ives, where a Mandamus was granted to the 
Church-wardens and Overſeers of the Poor, to make a Poor's 
Rate; the Court would not grant a Mandamus to the Juſtices at 
the ſame Time, to allow it: for they would not preſume the 
Juſtices would not do their Duty ; though the wg hors had 
before refuſed to allow a Rate, when a Mandamus iſſued for that 
Purpoſe, and had been taken up but the Term before, upon an 
Attachment for Diſobedience. 

A Mandamus is never granted to compel a mere miniſterial Of- Rex v Dr. 
ficer to do his Duty, neither has it ever been granted to oblige a ＋ E. 
Viſitor to exerciſe his Juriſdiction. * 
This Writ lies as well to reſtore one who has been unjuſtly re- 
moved, as to admit one who has a Right; though perhaps there 
may be this Difference between the two Caſes; that where it is to 
ſwear, or to admit, the Court will, in Caſe the Right appear plain, 
grant the Writ upon the firſt Motion: But where it is to reſtore 
one who has been removed, they would firſt grant a Rule to ſhew 
Cauſe why ſuch a Writ ſhould not iſſue. 4 : 

And Note; The Rule to ſhew Cauſe muſt be always on the Rex ». 
ſame Perſons to whom the Writ is to be directed; therefore a Churchwar- 

* C c 2 Rule dens and O- 
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verſeersof Rule upon Church-wardens and Overſeers, to ſhew Cauſe, why! a 
Cierkenve!, AMandamus ſhould not iſſue, directed to them and the twenty 
Principal Inhabitants of the Pariſh was holden to be bad; how- 
ever, the Court upon Motion gave leave to amend the Rule, ſay- 
ing It would be good on new Service. | 3 | 
Mic. 25 G. 2. Upon a Motion for a Mandamus to the Warden of the Vint- 
ners Company to ſwear J. S. one of the Court of Aſſiſtants, the 
Affidavit being only that he was informed by ſome of the Court 
of Aſſiſtants that he was elected, and no poſitive Affidavit of an 
Election, the Court would only grant a Rule to ſhew Cauſe, but 
ſaid, if there had been a poſitive Affidavit of his Election, they 
would have granted the Writ in the firſt Inftance. J 
N. B. In this Caſe. there was an Affidavit that he applied to 
inſpect the Court Books, in order to ſee whether he were elected, 
and was refuſed; without which the Court would have hardly 
granted a Rule. | nr 
Ibid, Note; where there is a Corporation by Preſcription, the Con- 
ſtitution of it (as well as the Parties Right) muſt be verified by 
Affidavit. Where it is by Charter, a Copy of it muſt be pro- 
duced at the Time of making the Motion. 


Son, The, Where they grant a Rule to ſhew Cauſe, though upon ſhewing 
Blaud, Tr. Cauſe it appear doubtful, whether the Party have a Right or not, 
— yet the Court will iſſue the Mandamus, in order that the Right 
= may be tried upon the Return, ot 
Rex v. Ld. It makes no Difference by what Mode the Party becomes in- 


Mountague, | titled to the Franchiſe, whether by Charter, Preſcription or Te- 
48.2. nure; therefore where by the Cuſtom of the Borough of Mid- 
hurſt, the Jury at a Court Baron is to preſent the Alienation of 
every Burgage Tenement, and upon ſuch Preſentment the Stewart 
4A is to admit the Tenant, who then becomes intitled to the Fran- 
4 8 chiſes of the Borough: The Jury at a Court Baron in 1749, 
i} having refufed to preſent ſeveral Conveyances of Burgage Tene- 
ments, the Court granted a Mandamus to the Lord to hold a 
Court, and to the Burgeſſes to attend at ſuch Court and to preſent 
the Conveyances. And though one Mandamus will not lie to 
reſtore ſeveral Perſons, yet the Court held it would lie in this Caſe 
to the Jury to do an Act to perfect the Rights of ſeveral, 
Caſe of the So where by the Cuſtom, the Court Leet was to preſent to the 
Bor' of Chriſt Steward the Perſon whom the Commonalty of the Borough had 


ay * "choſen to be Mayor, the Court granted a Mandamus to the Stew- 


ard 
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and to hold a Court Leet, and to the In-Burgeſſes to attend at ſuch 

Court, and to preſent J. D. who had been choſen by the Com- 
monalty. 0 8. 

And it is the ſame where no particular Perſon is intereſted, as Cafe of the 
where by Charter or Preſcription the corporate Body ought to Town of Not. 
conſiſt of a definite Number ; and they negle to fill up the Va- N 
cancies as they happen, the Court will grant a Mandamus. 1 

But as the Power of K. B. extends only to inforce Obedience 
to the King's Charter, there were many Caſes in which the Court 
could not interpoſe; as where by the Charter a particular Day was 
fixed for the Election of a Mayor or other Chief Officer, and no 
Election was had upon ſuch a Day; for in ſuch Caſe command- 
ing the Corporation to proceed to an Election at another Day, 
would not be inforcing Obedience to the King's Charter, but to 
authorize them to act in Oppofition to it; therefore the Statute of 
11G. 1, enacted, that if no Election ſhould be had of the Mayor 
or other Chief Cfficer upon the Charter Day, the Corporation 
ſhould not be thereby diffolved, but might meet at the Town 
Houſe on the Day after, and proceed to Election, and if no Elec- 
tion ſhould be made on the Charter Day, nor in Purſuance of that 
Act, or being made ſhould afterward become void, the Court of 
K. B. might grant a Mandamus requiring an Election to be made. 

This being a beneficial Law for the Subject, the Court has been Cafe of the 
very liberal in the Conſtruction of it, therefore have granted a Corporation 
Mandamus for the Election of a Mayor, though there had been 9 
no legal Mayor for four Years preceding. | | 

So they have granted a Mandamus where there was a Mayor de Caſe of the 
fatto at the Time, it appearing clearly there had been no due Elec- Bor' of Be- 
tion, But where it appears at all doubtful whether the prior ?““? . 
Election be not legal, the Court will not grant ſuch a Mandamus 
till the Validity of the prior Election has been tried in a proper 
Manner by Information, 

The firſt Writ of Mandamus always concludes with command- 
ing Obedience, or Cauſe to be ſhewn to the contrary ; but if a 
Return be made to it, which upon the Face of it is inſufficient, 
the Court will grant a peremptory Mandamus, and if that be not 
obeyed, an Attachment will, iſſue againſt the Perſons diſobeying 
It. 

So if no Return be made, the Court will grant an Attachment p,,,, 


againſt the Perſons to whom the Mandamus was directed ; with Churchwar. 
I | this . and 
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Overſeers of this Difference, however, that where a Mandamus is directed to a. 
87 f. 8. Corporation to do a corporate Act, and no Return is made, the 
Attachment is granted only againſt thoſe particular Perſons who 
refuſe to pay Obedience to the Mandamus: But where it is direc- 
ted to ſeveral Perſons in their natural Capacity, the Attachment 
for Diſobedience muſt iſſue againſt all, though when they ate be- 
fore the Court the Puniſhment will be proportioned to their Of- 
fence. or] RY | 1 
If the Return upon the Face of it be good, but the Matter of it 
falſe, an Action upon the Caſe lies for the Party injured, againſt 
Carth. 171. the Perſons making ſuch falſe Return, And whete the Return is 
made by ſeveral, the Action may be either joint or ſeveral, it be- 
ing founded upon a Tort ; but if it appear upon Evidence that the 
1 Raym. 564. Defendant voted againſt the Return, but was over-ruled by a Ma- 
jority, the Plaintiff will be nonſuited, and though the Return be 
made in the Name of the Corporation, yet an Action will lie againſt 
the particular Perſons who cauſed the Return to be made; or if 
Salk 374 the Matter concetn the public Government, and no particular Per- 
ſon be ſo intereſted as to maintain an Action, the Court will grant 
an Information againſt the Perſons making the Return. . 
e Note; Where ſeveral join in an Application for a Mandamus, 
they muſt all join in the Action for a falſe Return, {© 
© And if in ſuch Action or Information the Return be falſified, 
Salk. 439- the Court will grant a peremptory Mandamus ; however, no Mo- 
tion can be made for it till four Days after the Return of the Poea, 
becauſe the Defendants have ſo long Time to move in Arreſt of 
Judgment. | 1 rei er ein 9 : ' 
Silk 428. Note; The Action muſt be brought in X. B. for if it be brought 
I Ray m. 126. in CS: though the Plaintiff have Judgment, the Court of . 
will never grant a peremptory Mandamus, for that recites the Fact 
preut cenflat nobi per recordum. Vet where in an Action for a” 
falſe Return Judgment was given for the Defendant, and upon a 
Wii of Error Judgment was reſerved in the Exchequer Chamber, 
the Court of K. B. granted a' peremptory Mandamus before Judg- 
ment entred, ſaying it was a mandatory Writ, and not a judicial 
| Writ founded upon the Record. | 
This was the Method of proceeding at Common Law, but now 
by Statute 9 Arn. reciting, That Whereas divers Perſons who had 
a Right to the Office of Miyors'or other Offices within Cities, 
Towns, Corporations, Boroughs and Places, or to be Burgefſcs 
| or 
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or Freemen thereof, have either been illegally turned out, 
have been refuſed to be admitted thereto, and have no other . ng pi 
medy to procure themſelves to be admitted or reſtored, than by 
Writs of Mandamus, the Proceedings on which are very dilatory 
WA expenſive, it is enaQed, 
hat.a Return ſhall be made to the firſt Writ of Mandamus. 

4 That the Perſons proſecuting ſuch Writ- may plead to or tra- 
verſe all or any the material FaQs contained in the Return, to. 
which the Perſons making ſuch Return ſhall reply, take Iſſue or 
i Demur ; and ſuch further Proceedings ſhall be had therein, as 
might have been had if the Perſon ſuing ſuch Writ bad brought 
his Action on the Caſe for a falſe — 1 and in Cafe a Verdict 
ſhall be found, or Judgment given for bim upon a Demurrer, or 
by Nibil dicit, or for want of a Replication or pther Pleading, he 
ſhall recover Damages and Colts; And a peremptory Writ of 
Mandamus ſhall be granted without Delay for him for whom Judg- 
ment ſhall be given, as might have been if ſuch Return had been 
adjudged inſufficient, And in Caſe Judgment ſhall be given for 
the Perſons making ſuch Return, they ſhall, recover Coſts. | 

3. All the Statutes of Amendment and Jeofail ſhall be exten- Poſt. 
ded to Writs of Mandamus, and the Proceedings thereupon. 

Before the Act an Attachment did not iſſue for want of a Re- Salk 434. 
turn till after a Pluries Mandamus, and after that a percmptory 
Rule for a Return which created much Expence and Delay; in- þ 9th 
deed in extraordinary Caſes, where the Court apprehended hk Skin 669. 
Miſchief from the Delay, they would require a Return to the 
Alias. 

If in a Proceeding under the Statute no Damages are given by Str, 1051, 
the Jury, the want of it cannot be ſupplied by a Writ of Enquiry : 
But in uch Caſe the Party may bring an Action for a falſe Return; 
for the Act does not take away the Party's Right to bring ſuch 
Action, but only provides that in Caſe Damages are recovered, by 
Virtue of that Act, againſt the Perſons making the Return, they 
ſhall not be liable to be ſued in any other Action for making ſuch 
Return. 

So an Information may ſtill be moved for againſt the Perſons Rex , May- 
making the Return, in ſuch Caſes where no particular Perſon is or and Alder- 


0 2499*190% 
C3 _ 


ſo intel as to bring an Action. | 2 Nev 
N. B. The Return maſt be filed and allowed. before the In- * C 
for mation can be moved, for, ag | Salk. 394 
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It appears from the wording of the Statutes that there are 
many Caſes to which it does not extend; therefore in all thoſe 
Caſes the Proceedings muſt be according to the Courſe of the 
Common Law. | 

r. W. 331i. Though ſince this Act a Mandamus is in Nature of an Action, 
and Error will lie upon it, yet that has been holden to be no Szper- 
ſedeas to the peremptory Mandamus; yet Quare as to this, for 
Str. 983. where, after a Writ of Error brought upon a judgment in an Ac- 
tion upon the Caſe for a falſe Return, a Motion was made for a 
peremptory Mandamus, it was refuſed, and there ſeems to be no 

eſſential Difference between the two Caſes. 

Having now taken a general View of this Writ and the Pro- 
ceedings thereupon, I ſhall proceed to conſider what will be deem- 
ed a good Writ, and what a good Return to it. 

As to the firſt, what will be deemed a good Writ. 


R Where the Fact is to be done by Part of the Corporation 

n 8d only, (Ex. gr. Mayor and Aldermen) the Writ may be either 

directed to the whole Corporation, or to the Mayor and Aldermen 

Salk. 701. ſingly. But if it be to be done only by the Mayor, and the Man- 
| damus be directed to the Mayor and Aldermen, it will be bad. 

2, The Writ muſt contain convenient Certainty, in ſetting 
forth the Duty to be performed ; but-it need not 3 fe 
forth by what Authority the Duty exiſts, 67 

Therefore where a Mandamus to the Gommitfark: of the Arche 
biſhop of Yorł, to admit a Deputy Regiſter, ſtated quod minus rite 
recuſavit to admit, it was holden ſufficient, though it was objec- 
ted it did not ſtate the Defendant's Right to admit. | 
Str. 857. So a Mandamus to the Dean of the Arches to grant Probate to 

Lord Londonderry's Executors, ſetting out that the Dean Mxza 
Juris exigentiam recuſavit, was holden ſufficient, though it was 
objected that it did not ſhew the Dean's Title to grant Probate ; 
not having ſet out that there were bona notabilia. 


Rex v. the 80 a Mandamus, reciting Whereas there is or ought to be one 
_— M. Bailiff and twelve capital Burgeſles, 


Rex v. Moy- 80 a Manda mus reciting that Whereas there ought to be a 


or and Bur- Common Council conſiſting of the Mayor and 21 Perſons choſen 
geſſes of Not- 


e by the Mayor and Burgeſſes, without ſtating whether by Charter 
25 G. 2. or Preſcription. | 


6 Note 3 
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Note; the Time for taking Exception to the Writ, is after the 5 M. 314. 
Return made, and before it is moved to be filed. N 
2. What will be deemed a good Return. 1 
1. The Return muſt be certain to every Intent, but it may con- Salk. 432, 
tain ſeveral Matters, provided they be conſiſtent.” 436. 

If a Writ be directed to a Corporation by a wrong Name, they ga. 4346 
may return this ſpecial Matter, and rely upon it, but if they an- 103d. 433. 
ſwer the Exigency of the Writ, they cannot take Advantage of the 
Miſnomer. 0 1 

If the Suppoſal of the Writ be falſe in not truly ſtating the Con- gat. 431. 
ſtitution of the Corporation, it will not be ſufficient for the Return 
to ſtate it truly, but they muſt deny the Suppoſal of the Writ. 
Mandamus to {wear A. and B. Churchwardens, fuggeſting they $alk. 433. 
were debito modo electi, the Return was quid non furrunt deb. modo 
electi, without ſaying nec eorum alter, and holden good, for one 
could not be ſworn upon that Writ ; if both were not choſen, the 
Writ was miſconceived. It was likewiſe holden, that where the 
Writ is to ſwear one deb. modo electus, quod non fuit deb. modo elec · 
tus is a good Return; but where the Writ is electus only, ſuch a 
Return would be nought, becauſe out of the Writ and evaſive. 

If a Perſon choſen Alderman, Burgeſs, Cc. after Notice given Rex v. Jor- 
him of his Election fit by and ſee the Corporation fill up his Va- den, 9 G. 2. 
cancy, without making any Claim to be admitted, this will a- 
mount to a Refuſal ; and the Mayor may to a Mandamus to ad- 
mit him return that he had refuſed, and if Iſſue were joined upon 
that Return, Evidence of the Fact would ſupport the Return. 

2. Where the Mandamus is to reſtore a Perſon who has been 
removed from an Office, the Return muſt be very accurate in ſta- 
ting the Corporation's Power to remove, the Cauſe of Removal, and 

the due Execution of the Power. 8 | | 

I. As to the Power of Removal it is laid down in Bag's Caſe, 11 Co; 
that no Corporation can disfranchiſe a Member of it before a Con- 
viction at Law, unleſs they have Authority ſo to do either by Char- 

ter or Preſcription, though the modern Opinion has been that the str. 819. 
Power of Amotion is incident to the Corporation. However, 

what Power ſoever there may be in the Corporation at large, there 
cannot be ſuch Power in any Part of the Corporation without Char- 
ter or Preſcription; therefore if a Return were to ſet out a Remo- R v. Cor- 


val by the Common Council, without ſhewing how they were poration of 


authorized, it would be bad. . Doncaſter, | 
5 D d PE Ag T7 25 Ge 2. 
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2. As to the Cauſe of Removal, any Member of a Corporation, 
for any Offence committed againſt his Oath of Office and Breach 
of his Duty as a Member, is removable without any previous Con- 
viction, But there muſt be a previous Conviction to warrant an 
Amoval for an Offence which has no immediate Relation to his. 
Office, ſuch as Perjury, Forgery, &c. Where the Offence is cri- 
minal in both Reſpects, the Difference ſeems to be, that if it con- 
fiſt of one fingle Fact, as burning the Charters of the Corporation, 
Bribery, &c. there muſt be a Conviction, but not where it may 
be conſidered as abſtracted the one from the other; as Riot and 
Aſſault upon any other Member, ſo as to obſtruct the Buſineſs of 
the Corporation. 

As to ſuch Crimes whereof a previous conviction is neceflary 
to found the Disfranchiſement upon,. it is the Infamy of them 
that renders him an. improper Perſon to be continued in an Office 
of Truſt ; therefore if the Crime for which he is convicted be ſuch 
as does not carry ſuch Infamy with it, it will be no Cauſe of Diſ- 
franchiſement ; as if he were convicted of a ſingle Aſſault. 

As to what ſhall be ſaid to be ſuch a Breach of Duty as will be 
a good Cauſe of Disfranchiſement, it is certain that a total Deſer- 


tion of the Duty of his Office is a good Cauſe of Amoval ; but it 


Rex v Pon- 
ſonbv, Mic. 
25 G. 2. 


4 Mod. 56. 


may be difficult to determine in what particular Offices a bare 
Non-reſidence will amount to ſuch a Deſertion. 

Where Offices are in perpetual Execution, there muſt be a per- 
petual Reſidence, ſuch as that of Sheriff, Mayor, Coroner, Cc, 
But in other Caſes of local Reſidence it is not neceſſary; as in the 
Caſe of a Recorder, Freeman, &c. And it would be abſurd to 
ſay that Non-refidence barely ſhould be a Cauſe of Amoval, when 
notwithſtanding ſuch Non- reſidence, they may do all that their 
Duty requires. But if ſuch Perſons totally deſert their Office, it 
will be a good Cauſe of Amoval. As if a Recorder upon Notice 
given to him ſhouid neglect to attend at their Seſſions, where he 
ought to attend and aſſiſt the Corporation in the Proceedings of 
Juſtice. 


Fut in ſuch Caſe the Return ought to be, that recgſit er officium 


" ſuum reliqu t, i. e. it ought to ſhew a Non- reſidence upon the 


Office, and not barely a Non- reſidence within the Precincts of the 
Corporation. 


And 
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And though Reſidence be made a neceſſary Qualification for Rex v. Miles, 


Election, yet without an expteſs Clauſe in the Charter Non · reſi· e 1 
dence will not of itſelf be a Cauſe of Amoval. . | 

In a Mandamus to reſtore Sir J. Jennings to his Office of Al. Salk. 433. 
derman the Return was, that he at an Aſſembly of the Corpora - 
tion came, et perſonaliter, libere et debito modo refignavit the 
Office, declaring he would continue to ſerve no longer in that 
Office, whereupon they choſe. another in his Room : And this 
Declaration in a corporate Aſſembly was holden good, eſpecially 
as the Corporation accepted it, and choſe another in his Room; 
but till ſuch Election he had Power to waive his Reſignation. But 
a Return that he conſented to be turned out would not be good, 
but if in ſuch Caſe they were to return, that he reſigned, and they Raum. 
accepted and . choſe another in his Room, ſuch Evidence would 1304. 
be ſufficient to prove it. . 

If it appear upon the Face of the Return, that the Party has no : Sid. 14. 
Right to the Office, though in other Reſpects the Return be bad, 
yet the Court will not grant a peremptory Mandamus. As where 
the Return ſtated the Office of Town Clerk to be diſpoſable ad li- 
bitum of the Mayor, and that the Mayor had appointed another ; 
though the Reaſon given for his Amoval was not good, yet the 
Court refuſed to grant a peremptory Mandamus. 

So where it appeared that the Perſon had deſerted his Office 
and that it was filled up, though it was returned that he was for or, &c. of 
that Cauſe amoved by the Common Council, without ſtating that Mie 51 G 
they had a Power ſo to do either by Charter or Preſcription. 7 NG 

But though it appear by the Return, that he is an Officer ad li- . 
bitum, yet if they do not return a Determination of their Will, tia. **”" 
but ſtate particular Reaſons for the Amoval which are not ſuffici- 
ent, the Court will grant peremptory Mandamus. 
A Return that he had obſtinately and voluntarily refufed to obey 14. Raym. 
Orders and Laws, Ge. contrary to the Duty of his Office and his 1564. 
Office would be too general; the particular Laws ought to be ſpe- 
cified. - 

So a Return of a Miſbehaviour in one Office (Ex. gr. Cham- wia 
berlain) would be no Reaſon for his being amoved out of ano- ,, 
ther, as that of a capital Burgeſs. 

There cannot be any Cauſe to disfranchiſe a Member of a Cot- 
poration, unleſs it be for a Thing done, whieh works to the De- 
ſtruction of the Body Corporate, or to the Deſtruction of the Li- 
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Carth. 173. 
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x berties and Privileges thereof ; and not any perfonal Offence from 


one Member to another. 2 | 

1 Rm. 226. Sq miſemploying the Corporation Money is no Cauſe of Amo- 
val; becauſe the Corporation may have their Action for it. 

So razing the Book ; unleſs the Razure be to the Detriment of 
 _ the Corporation. 

2 Raym, Note; after Reſtitution on a peremptory Mandamus, the Party 

_ be removed for the former Cauſe, | 

3. As to the Execution of the Power of Amoval. 

If the Perſon be within Summons, 7. e. if he be reſident, he 
maſt be ſummoned to attend and ſhew Cauſe againft his Disfran- 
chiſement, and that he was fo ſummoned muft appear upon the 

Salk. 428, Return, unleſs it appear he was heard, for as the End of Summons 
is that he may be heard for himſelf, if he have been heard, want 

= of Summons is no Objection. But if it appear upon the Return, 

* 2 Raym. that he lived out of the Limits of the Corporation, it is not neceſ- 


— May fary to return that he was ſummoned. 


L er, &c. of | 
Mt Newcaſtle, Where a Burgeſs is conſtituted by a Patent under the Common 
i d Bay 226. Seal, he ought to be diſcharged in like Manner. 
| But if by Election, an Entry in the Book is ſufficient to diſcharge 
"ny him. 
* TX Rex v. Cor. Upon a Return to a Mandamus to reſtore a capital Burgeſs it ap- 
1 potation of peared, that the Power of amoving a Member was in the Mayor 
3 Tr. and Aldermen; that the whole Corporation having been ſummon- 
2Rwym. ed to elect a Recorder, after that Election was over, the Mayor 
1357. 8. P. and Aldermen ſeparated from the reft and removed the Plaintiff, 
and the Removal was holden void, becauſe there was no Sum- 
2Raym, mons to meet as Mayor and Aldermen. | | 
por *. Upon the Iſſue of Non fuit electus Major, the Conſtitution was 
boy admitted to be that the Mayor was choſen out of the Aldermen, 
tal therefore the Defendant inſiſted that the Plaintiff ſhould prove his 
"1 being an Alderman. The Fact of his being choſen an Alderman 
5 was this: All the Common Council (who were the Electors) ex- 
= cept one met at a Public-houſe to drink, there they were acquain- 
ted that V. had reſigned, whereupon it was propoſed to choole the 
Plaintiff, which was objected to by two or three; however he 
was {worn in, and this was holden not to be a good Election, be- 
cauſe they were not corporately aſſembled for want of a previous 
Summons, and therefore it was abſolutely neceffary that every one 
of the Common Council ſhould be preſent and conſent, 


90 


K. 
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So where upon Evidence it appeared that the Corp oration met 2 R 
; 75 An. Particular Day (purſuant to a By Law; forthe EleQtiod 755" 
0 iyor, it was hofden they could not proceed to the Election 


of an Alderman for want of Summons, there being no Cuſtom to 
von 


it. 45 . 

B. The Return need not be under the Seal of the Corpora- 2 Raym. 848 
Aa, nor need it be ſigned by the Mayor; and if an Action were 1 Riym. 223. 
brought againſt the Mayor for a. falſe Return, it would be ſuffici- S. P. 

ent Evidence againſt. him that the Mandamus was delivered to him, 

and that the Mandamys has ſuch a Return, unleſs he can ſhew the 

contrary. 

A Mandamus was directed to the Mayor, Bailiff and Burgeſſes Salk, 431. 
of A. The Mayor made a Return and brought it into the Crown : 
Office; upon which a Motion was made to ſtay the filing of it, 
upon a Suggeſtion that this Return was made — the Conſent 
of the Maſority, who. would have obeyed the Writ. But the 

Court ” fold to enter into an Examination whether the Return 
were againſt the Conſent of the Majority, and ordered it to be filed 
as it was made by the Mayor, who was the moſt principal and 
proper Perſon; but ſaid it might be another Caſe if they wete all 
equal Parties; however they granted an enten «gent the 
Mayor tor this Proceeding. 

In an Action for a falſe Return the Plaintiff ſet out, that he Cant. 228. 
was choſen upon the 15 145 Octoler according to the Cuſtom. 
Upon Evidence it appeared that the Cuſtom was to chooſe on the 
29th of September, and that the Plaintiff was then choſen; and 
this was holden ſufficient to ſupport the Declaration, for the Day 
in the Declaration is but Form. 

Upon the Iſſue of non fuit electus, the Plaintiff muſt prove. that 1 Raym- 
he received the Sacrament within a Vear before his Election, for 455+ 
elſe by 13 Car. 2. bis Election is. void, and he is not aided by 5 
G. Lit. 8. (which enacts that no Incapacity ſhall be incurred by 
Reaſon of ſuch Omiſſion, unleſs he be removed or a Proſecution 
commenced within ſix Months after the Election) though the 
Trial be above fix Months after the Election, and though the Ob- 
jection were never made before the Trial. MI 

The Mayor of Minebelſea muſt be choſen out of the Jurats, the Ser 1145» 
Plaintiff ; in 1739 was choſen a Jerat, and in 1740 he was choſen 
Mayor: He received the Sacrament within a Year before his 
Election to be Mayor, but not within a Year before he was 
choſen a Jurat. And on a ſpecial Verdict the Court held that the 


2 | | | 5 G. 
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56. 1. would operate ſo as to give him the Benefit of the Non 
| Proſecution in fix Months with Regard to the previous Qualifica- 
tion, as otherwiſe he would be under ſome Degree of Diſability, 

when the AR ſays none ſhall be incurred. 


ns _—_— i. 
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CHAPTER 11. 


Of Informations in Nature of Quo Warrants. 


Fr 


= "HT Crown is the Fountain of all Power and Juriſdiction, 


4 therefore if any Perſon or Corporation take upon them to 
1 | - exerciſe any Office or Juriſdiction without being legally authorized 


* | ſo to do by the King's Charter or Act of Parliament, the Court of 
1k K. B. will puniſh them for ſuch Uſurpations upon the Crown; in 
order for which the Court will call upon them to ſhew by what 
| | Authority they claim to exerciſe any particular Office or Juriſdic- 
1 5 tion. | | 
is The old Method of doing this was by the Writ of Quo Warran- 
to, but of latter Times the Method has been by Information in 
Nature of Quo Warrante. 
4 By 4& 5 V. & M. c. 18. No Information can be filed with- 
"nl out Leave of the Court. 
% The Method of obtaining Leave is by laying a proper Caſe be- 
.Y fore the Court, verified by Affidavit, upon which the Court will 
tf grant a Rule upon the Party to ſhew Cauſe why an Information 
l - ſhould not be filed againſt him, and unleſs the Cauſe ſhewed by 
| : | him be ſuch as puts the Matter beyond Diſpute, the Court will 
-make the Rule abſolute for the Information, in order that the 
Queſtion concerning the Right may be properly determined. 
1 Per. Cur Tr. Note; upon a Rule to ſhew Cauſe, the Court will grant a Rule 
Y 33 G. 4. for the Inſpection of Books belonging to the Corporation. 

By 9 An. c. 20. in Caſe any Perſon ſhall uſurp, intrude into, 
or-unlawfully hold any of the Offices or Franchiſes mentioned in 
the Act, the proper Officer of the Court may with Leave of the 

Court exhibit Informations in the Nature of Quo Warranto, at the 
Relation of any Perſon defiring to profecute the ſame, and who 
all be mentioned in the Information to be the Relator ; and if it 

e — ſhall 
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ſhall appear to the Court, that the ſeveral Rights of divers Perſons 
to the ſaid Offices or Franchiſes may properly be determined in 
one Information, the Court may give Leave to exhibit one Infor- 
mation againſt ſeveral Perſons.— And the Act gives Coſts both to 
the Relator and Defendant. | 

There are many Caſes not mentioned in the AR, in which In- 
formations in Nature of Quo Warranto will lie, for the Court's 
Power of granting ſuch Informations is not founded upon that Act, 
but that Act was made for regulating the Proceedings in them in 
certain Caſes relating to Corporations. 

If it be an Information at Common Law there is no Relator, Rex v. Wil. 
nor ought there to be Judgment for Cores but: W a Capiatur 17 8. 

ro fine. 
: There muſt be an Uſer as well as a Claim in andes: to ſubjea Rex v. Pon- 
the Party to an Information, for the Judgment is, that he ſhall be 6. __ 
fined pro uſu et uſurpatione, But though an Information. will not © 
lie for a Non-uſer, yet it will be a good Cauſe of Amotion. 

Not guilty and Non ſurpavit are not good Pleas, as appears Queen v. 
evidently from the Nature of the Charge, which is to ſhew b e = 
what Warrant or Authority; to which thoſe Pleas are no Anſwer. 

The Defendant muſt either juſtify or diſclaim, | 2 B. 

Where the Election of Mayor, Aldermen, Ge. is by: Charter 4 Co. 71. 
given to the Commonalty or Burgeſſes at large, the Corporation 
may to avoid popular Confuſion, make a By-Law to reſtrain the 
Power of Election to a ſelect Number (Ex gr. to the Mayor and 
Aldermen, Mayor and Common Council, and the like) and tho” 
there be no ſuch By-Law to be found, yet conſtant Uſage will be 
a Proof that there was ſuch a one, nd the Court wil intend it ; 
therefore it is in daily Practice to plead ſuch a ſuppoſed By-Law 
to an Information as made at a particular Time, and then upon 
Iſſue joined thereupon ſupport it, by proving that the Elections 
have been from about that Time agreeable to ſuch ſuppoſed By- 

Law. 

But if the Charter direct the Mayor, Aldermen, &c. to be cho- Rex v. Phi. 
ſen out of the Burgeſſes at large, a By-Law cannot reſtrain the iP. Tr. 
Election, and order that the Mayor, Aldermen, Cc. ſhall be“ 
choſen out of the Common Council or other ſelect Number, for 
ſuch By-Law would not be advantageous but prejudicial to the 
Corporation, as it would confine them in their Choice, 


Hitherto 
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Hitherto I have taken Notice only of ſuch Informations as are 
brought againſt particular Perſons for uſurping Offices, but this 


Sort of Information will lie likewiſe againſt Perſons or Corpora- 


tions for uſurping Franchiſes, 


Therefore where the Mayor and Common Council of Hartford 
took upon them to make Strangers free of the Corporation with- 
out being qualified according to the Charter, the Court granted an 
Information in Nature of a Quo Warranto againſt them, becauſe 
the injured Freemen of the Town had no other Way of remedy- 
ing themſelves or of trying the Right, 

So it will lie againſt a private Perſon, or againſt a Corporation, 
for holding a Market, or holding a Court Leet or other Court, or 
for exerciſing any other Franchiſe. And as the Defendant muſt 
in his-Plea ſet out a Title, it is neceſſary to obſerve in this Place 
what Franchiſes may be claimed by Preſcription, and in what 
Caſes it is neceſſary to ſhew a Grant, or an Allowance in Eyre, 
which is tantamount to a Grant. 

It is laid down in Foxley's Caſe, that whatever may be gained 
by Uſage without Matter of Record, may be claimed by Preſcrip- 
tion, ſuch as Waifs, Eſtrays, Treaſure Trove, Sc. But ſuch 
Things a9 are not forfeited” but by Matter of Record, as Felons 
Goods, cannot be preſcribed for. 

So a Man may preferibe fenere placita, but not to have Conu- 
zance of Pleas ; therefore if the Charter granting it be before 
Time of Memory, vig. before the 1 R. 1. it cannot be pleaded ; 
but by the Statute dz Quo Warranto you may lay an Utage Time 
out of Mind, which is an Argument of an ancient Grant, and 
ſhew the Allowance i in Eyre. 

There is a Point of Law which ſometimes comes in Queſtion in 
Trials of this Sort of Informations, which therefore ought to be 
taken Notice of in this Place, and that is the Operation and Effect 
of a new Charter. 

If a Corporation refuſe a new Charter, it is void; but if they 
accept and put it in Execution, it is good, Whether a Corpora- 
tion have accepted a new Charter or not, is commonly Matter of 
Evidence, not of Law, and Proof of an acting under it is Proof of 
an Acceptance. 

A new Charter was granted | in Conſideration of the Surrender of 
the old one; the old one was in Fact ſurrendered, but the Surren- 
der was not inrolied, wherefore the new one was void: But the 
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Members under both Charters being the ſame, what they did being 
warranted by the old Charter was holden goode. 

By accepting a new Charter, granting new Rights, or giving a 4 Co. 87. 
new Name of Incorporation, without a Surrender of their old Ten. FOR 
Charter, the Corporation will not loſe any of their former Fran- | 
chiſes. | 5 of 

By Charter of H. 4. Norwich was made a County, and to have Rex v. Lar- 
two Sheriffs to be choſen by the Commonalty. Car. 2, by Char- wood, Salk. 
ter confirmed their former Charter, but granted further that one 7. 
Sheriff ſhould be choſen by the Mayor, Sheriffs and Aldermen 
only; per Holt Ch. Juſt. the King cannot reſume an Intereſt he 
has already granted, unleſs the Grantees concur, the Corporation 
might have uſed this as a new Grant or Confirmation, but having 
made their Elections according to it, it is Evidence of theit Con- 
ſent to accept it as a Grant. ESE 


* 
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PART V. 


Containing ONE BOOK. 
Of Traverſes and Prohibitions. 


RT AO RHUCTIVAN. 


HERE ſtill remain two other Species of Suits which may 
be tried at Ni Prius, and which therefore fall within the 
Compaſs of this Treatiſe; and they are Traverſes of Inquiſi- 
tions of Office; and Prohibitions, 
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CHAPTER I. 
Of Traverſes. 
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HERE are two Sorts of Offices ; the one veſts the Eſtate ro Co. 125, 


and Poſſeſſion of the Land, &c. in the King where he had 
only Right or Title before. The other is when the Eſtate is 
lawfully in the King before, but the Particularity of the Land 
does not appear of Record, fo that it may be put in Charge. The 
firſt of theſe is called the Office of Intituling ; the ſecond is called 
the Office of Inſtruction. 


By the Common Law, wherever the King was in Poſſeſſion 4 Co. 54: 


by virtue of the Inquiſition, the Subject was put to his Petition 
of Right, unleſs the Right of the Party appeared in the Inquiſi- 
tion, and then at the Common Law he might have a monſtrans de 
droit ; but where the Inquiſition only intitled the King, and he 
was obliged to bring a Sci. Fa. againſt the Party to recover Poſſeſ- 
ſion, there at Common Law the Party might traverſe the King's 
Title, for there the King being in Nature of a Plaintiff, the Party 
in Poſſeſſion might by pleading put him to prove the Title upon 
which he would recover. But where the King was in Poſſeſſion 
by virtue of the Inquiſition, there the Party that would get that 
Poſſeſſion from him was in Nature of a Plaintiff, and therefore 
had no Method to proceed in but by way of Petition ; for no Ac- 
tion could lie againſt the King, becauſe no Writ could iſſue, as he 
could not command himſelf, 

But as this Suit by Petition was of great Delay- and Charge to 
the Party grieved, the Statutes of 34 E. 3. c. 14. 36 E. 3. c. Iz. 
and 2 & 3 Ed. b. c. 8. were made to enable the Subject to tra- 
verſe Inquiſitions, or otherwiſe to ſnew their Right. 

Thus were Traverſes and monſtrans de droit introduced in lieu 
of Petitions. The only Difference between the one and the other 
is, that in a Traverſe the Title ſet up by the Party is inconſiſtent 
with the King's Title found by the Inquiſition, which he there- 
fore muſt traverſe; in a monſtrans de droit he confeſſes and avoids 


H. 7. 3 


the King's Title. But in both Caſes he muſt make a Title in * "IE 


himſelf, and if he cannot prove his Title to be true, although he 


0. 


be able to prove that the King's Title is not good, it will not ſerve F. 65. 


Ee 2 him. K. 448. 


Rex v. Ro- 
derts. E. 
17 G. 2. 
Stra. 1208. 


Salk. 448. 
4 H. 6. 12 


Trem. . 1 
652. 


Sir J. Cutt's 
Caſe, Ley 86. 
Ex parte Smi- 
thie. 1728. 
Sir J. Kna- 
per's Caſe, 
10 An. 


Rex. v. Ro- 
berts, 4 Nov. 
1743. in 
Canc. 
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him. But in Traverſes at Common Law the Party is in nature 
of a Defendant, and therefore need not ſet up any Title in him- 
ſelf. 

The Method of proceeding at Common Law by Petition was, 


that the King's Title being found by Inquiſition, the Party peti- 


tioned to have an Inqueſt cf Office to inquire into his Tale; if 
his Title was found by ſuch Office, then he came into Court and 
traverſed the King's Title: So that the Record began by ſetting 
out the firſt Inquiſition found for the King, after that the Return 
of the Inquiſition taken upon the Petition, and then went on with 
et moda ad bunc diem venit, and ſo traverſed the King's Title. In 
Conformity to theſe proceedings at Common Law, the Traverſe 
and monſtrans de droit given by the Statute begin by ſtating the 
Inquiſition, and then go on * ef modo ad hunc diem venit, &c.“ 

(Note ; the only Difference betwen the pleading in a Traverſe 
and monſtrans de droit is, that one is pro placito dicit, the other 
pro placito et monſtratione j juris dicit.) 

And from this Manner of pleading, ſome have conſidered the 
Party traverſing as Defendant; but when it is conſidered that this 
Traverſe comes in lieu of the Petition at Common Law, and that 
it does not ſuſpend the veſting in the King by the Inquiſition, and 
that the Judgment for the Party is an amoveas manum, and the 
Judgment againſt him a Nil capiat it ſeems clear he ought to be 
deemed a Plaintiff, and as ſuch is capable of being nonſuited, 

Theſe Proceedings are in the Petty Bag-Office, and the Record 
is brought from thence into the King's Bench by the Chancellor ; 
in order that it may be tried. 

It is not clear, that a Perſon found by Inquiſition to be a Lu- 
natick or Ideot, can himſelf traverſe the Inquiſition ; however it is 
certain, that ſuch Traverſe will not ſuſpend the Grant of the 
Cuſtody thereof, The Practice has always been or the Party to 
petition the Chancellor for leave to traverſe, and then the Chan- 
cellor will upon proper Grounds give ſuch Leave, and ſuſpend the 
Grant of the Cuſtody in the mean time. 

And it is not uncommon to grant ſuch Leave upon Terms, 
ſuch as upon Condition that ſome third Perſon, who claims under 
Conveyances from the Party, will agree to be bound by the Event 
of the Traverſe. And this is much for the Advantage of ſuch 
third Perſon, for though he would be entitled to come in and 


traverſe the Inquſition pro intereſſe ſuo, yet he muſt do that at 
1 his 
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his own Expence; whereas where Leave is given for the Party to 
traverſe, the Expence muſt be paid out of his Eſtate ; beſides it 
comes with leſs Frejudice before the Jury when the Chancellor 
ſo far countenances the Traverſe, as upon Inſpection and Enquiry | 
to give Leave for it to be carried on at the Expence of the Party 
againſt whom the Inquiſition has been found, 
But beſide theſe Inquiſitions of Office in which the King is 
concerned, there are others which may likewiſe be traverſed by 
the Parties intereſted ; ſuch is the Inquiſition taken on the Writ 
of Noctanter, which is given by Weſtminſter 2. c. 26, where any 2 Inf, 
one having a Right to approve Waſte Ground makes a Hedge or 
a Ditch, and it is thrown down in the Night-time, the neigh- 
bouring Vills ſhall make it good at their own Expence, in caſe 
they do not indict ſuch as are guilty, and for that Purpoſe this 
Writ commands the Sheriff to inquire into the Truth of the Fact, 
and who did it; and if the Jury return that they are ignorant 
who did it, the Return being filed in the Crown-Office, there 
goes out a Writ of Enquiry of Damages and Diſiringas to the 
Sheriff, to diſtrain the neighbouring Vills to make new Hedges 
and Ditches at their own Expence, and alſo to reſtore the Da- 
mages, and upon this Diſringas the Defendants may come in and 
traverſe the Fact of the Inquiſition, or they may plead that ſome 
of the Offenders have been indicted, or traverſe that the Part 
ſuſtained Damages to the Sum found: But in other Caſes of Writs 2 L. Abr: 
of Enquiry of Damages the Party cannot traverſe the Quantum of 217 
the Damages found, becauſe he has confeſſed himſelf liable by 
letting Judgment go againſt him ; beſides he may give Evidence 
on the Writ of Enquiry, becauſe he 1s before the Court ; but in 
this Caſe the Writ of Enquiry is founded upon the Return of the 
firſt Inquiſition, and the Parties are never before the Court till 
they are ſo brought by the Diſtringas, therefore have had no pre- 
yious Opportunity of controverting the Matter, | 
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CHAPTER I. 
Of Prohibitions. 


T HE Courts of We/tminſter-Hall, having a general Superin- 
tendancy over all other Courts, will grant a Prohibition to 
ſtay the Proceedings of an inferior Court either pro defectu juriſ- 
diftionis, pro defectu triationis, or for proceeding as the Law of 
the Land does not warrant: And if the Judge or Party proceed, 
notwithſtanding the Prohibition, an Attachment may be had againſt 
him, or an Action upon the Caſe. | 
When a Prohibition is moved for, the Method is for the Party 
to file a Suggeſtion in Court, ſtating the Proceedings that have 
been had in the Court below, and then the ſuggeſting the Reaſon 
Hob, 63. Why he prays the Prohibition ; upon this the Court grants a Rule 
for the other Party to ſhew Cauſe why a Writ of Prohibition 
ſhould not iſſue, and if it appear to the Court that the Surmiſe is 
not true, or not clearly ſufficient to ground the Prohibition upon, 
they will deny it; otherwiſe they will make the Rule abſolute for 
the Prohibition, and if the Matter be doubtful, they will order 
the Party to declare in Prohibition. | 
Rex v. Epic, When the Court inclines to grant the Motion for a Prohibition, 
Ely Mic. the Defendant has a fort of Right to inſiſt, that the Plaintiff ſhall 
— declare; but where the Court inelines againſt the Motion, the 
Plaintiff who has no ſuch Right, for there muſt be Judgment by de- 
fault, and the Court be obliged to prohibit againſt their own 
Opinion ; and it is no Injury to the Plaintiff as he may apply to 
another Court. 
The Dean Note ; Where the Party is ordered to declare in Prohibition, 
and Biſhop of he ought not to take out the Writ, but ſerving the other Side 
770. — with a Rule is ſufficient ; and if in that Suit he obtained Judgment, 
the Judgment is flet probibitio, otherwiſe it is quod eat conſul- 
tatio ; therefore if the Party be excommunicated, the mandator 
Part of the Writ to aſſoil the Party is not to be obeyed till after 
Trial had. | | 
In Caſes of Tythe and ſuch fort of Matters where many 
Things are in Controverſy, it is very frequent to order the Pro- 


hibition 
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N to ſtand as to part, and a Conſultation to go as to other 
art. | | 
Where an Iſſue is joined on a Declaration in Prohibition, if the Carter 4 
Jury find a Verdict for the Plaintiff, yet they ſhall give no more 0, Mic: 
than 13. Damages, for it is in nature of an Iſſue to inform the* ” ** 
Conſcience of the Court; but after he has had Judgment, qued 
tet prohibitio, he may bring his Action upon the Caſe, and re- 
cover the Damages he has ſuſtained. 
A Prohibition pro defedtu juriſdictionis is granted as well where 
the inferior Court has a Juriſdiction, but exceeds it, as where it 
has no Juriſdiction at all; for if the Judge of ſuch inferior Court 
do not act agrecable to the Power he bas, it is the ſame as if he 
had no Juriſdiction, therefore though the Court will not inter- 
meddle with' the Determinations of Viſitors, but preſume they 
have done right while they keep within their viſitatorial Power, Dean and 
yet if they exceed it, or do not act in a regular viſitatorial Manner, Biſhop of 
they will grant a Prohibition. | =; 39% TA 
Note; Where there is no defectus juriſdictionis, but only fri- Smith and: 
ationis, the Defendant muſt plead it below, and have his Plea 20, F. 
diſallowed before he can be entitled to a Prohibition. 2 
As to the third Cauſe for which Prohibitions are grantable, 
the Rule is that where the Eccleſiaſtical Court proceeds in a Mat- 
ter merely ſpiritual, if they proceed in their own Manner, though 
that is different from the Common Law, no Prohibition lies; as 
in Probate of Wills if they refuſe one Witneſs; but if they have Noy 12. 
Conuſance of the original Matter, and an Incident happen which 
is of temporal Conuſance, or triable at Common Law, they muſt 
try it as the Common Law would; as in a Suit for a Legacy, if Yelv. 92. 
the Defendant plead a Releaſe or Payment, they muſt admit the 
Evidence of one Witneſs ; but if they admit the Proof, they are 
to judge whether he be credible or not; therefore if they deter- SE 547 
mine againſt his Evidence, the Party has no Remedy but by 
Appeal. | 
Note ; Where a Perſon is ſued in the Eccleſiaſtical Court for 
a Seat in the Church, if he would obtain a Prohibition and ouſt 
the Ordinary of Juriſdiction, he muſt ſhew ſuch a legal Title as 
cannot be tried in the Eccleſiaſtical Court, which can only be 
by Preſcription, and Preſcription can in ſuch Caſe be no other- 
wiſe proved than by ſhewing Repairs; therefore in a Declaration 
in 
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in Prohibition, the Plaintiff regularly ought to ſet out a Cuſtom 
' Comyns 368. of repairing; but if he do not, if the Defendant do not demur, 
but go to trial, it will be aided by the Verdict, for the Plain- 
tiff ought not to have a Vrdict, unleſs he prove a Cuſtom to re- 
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PART VI 


Containing ONE BOOK. 


Of Evidence in general. 


AVING already taken Notice of the ſeveral Actions 

which may be brought, and the various Defences to be 
made in ſuch Actions; as alſo the Evidence neceſſary to ſupport 
the ſame, it will be proper now to conſider the Theory of Evi- 
dence in general, and to lay down ſuch Rules as are equally ap- 
plicable in all Cauſes. In purſuing this Enquiry I have made 
great Uſe of Lord Chief Baron Gilbert's Treatiſe on the ſame Sub- 
ject: However have endeavour'd to new model it in ſuch Man- 
ner as to render it more uſeful. 


Evidence 1s two-fold. 


1. Written. 
2. Not written, 


Written Evidence is 


1. Public. 
2. Private. 


1. As to public; and that is likewiſe two-fold. 


1. Records. 
2. Matters of an inferior Nature, 


ECORDS are the Memorials of the Legiſlature and of 
the King's Courts of Juſtice, and are authentic beyond all 
Manner of Cantradiction; for there can be no greater Demonſtra- 
tion in a Court of Juſtice than to appeal to its own Tranſactions. 


3 ; The 
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The firſt Sort of Records are Acts of Parliament: Theſe are 
the Memorials of the Legiflature, and therefore are the higheſt 
and moſt abſolute Proof; and they either relate to the Kingdom 
in general, and are called general Acts, or only to the Concerns of 
private Perſons, and are thence called private, 

A general Act of Parliament is taken Notice of by the Judges 
and Jury without being ſhewed ; but a particular Act is not taken 
Notice of without being ſhewed ; for the Court cannot judge of 
particular Laws which do not concern the whole Kingdom, unleſs 
that Law be exhibited to the Court: For they are obliged by 
their Oaths to judge of all Matters coming before them ſecundum 
Leges et conſuetudinem Angliæ, and therefore they cannot be ob- 
liged ex officio to take Notice of a particular Law, becauſe it is 
not Lex Angliz, a Law relating to the whole Kingdom ; and 
therefore, like all other private Matters, it muſt be brought before 
them to judge thereon, 

But a private Act of Parliament, or any other private Record, 
may be brought before the Jury, if it relate to the Iflue in Queſ- 
tion, though it be not pleaded; for the Jury are to find the Truth 
of the Fact in Queſtion, according to the Evidence brought before 
them; and therefore if the private Act do evince the Truth of 
the Matter in Queſtion, it is as proper Evidence to the Jury as 
any Record, or any other Evidence whatever: Nay, fince ſuch Re- 
cords are molt authentic, it is the moſt proper Sort of Evidence. 

Oa an Attaint a particular Act of Parliament cannot be given 
in Evidence to the Grand Jury, which was not given in Evidence 
to the Petit Jury; for fince on the Attaint the former Verdict is 
called in Queſtion, and the Jury are to be puniſhed for the Ini- 
quity of that Verdict; it follows of Conſequence, than no more 


Evidence can be given than was offered to the Petit Jury; for 


they could not make any Diſcernment but upon the Evidence 
offered, and therefore ought not to be called in Queſtion upon dif- 
ferent Evidence. | | 

But a general Statute may be offered in Evidence to the Grand 
Jury in an Attaint, though it were not offered in Evidence to the 
Petit Jury ; becauſe of. a general Law every Perſon who lives un- 
der it is ſuppoſed to take Notice, and -by Conſequence the firſt 
Jury in their Deciſion were obliged to underſtand it, otherwiſe 
they ought to have referred it back to the Deciſion of the Court; 
for when the Jury take upon them to judge of the whole Matter, 


they 
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they do at their Peril take upon themſelves the underſtanding of 
the Law: Aad if the Petit Jury have judged without being ap- 
priſed of the general Law of the Kingdom, as they ought to be; 
yet that may nevertheleſs be offered to the Grand Jury, who may 
be made ſenſible of ſuch general Laws on which their Judgment 
muſt be founded. F | 

Now the Diſtinction between a general and a particular Law is 4 Co. 76, 
this; whatever concerns the Kingdom in general is a general Law; 
whatever concerns a particular Species of Men, or ſome Individuals, 
is a particular Law. | | 

From this Definition it is plain that the ſame Law may be both Hob. 227. 
general and particular in different Parts; Ex. gr. Jac. 1. againſt 
Recuſants is general in diſabling them to preſent ; yet the Clauſe 
giving their Preſentations to the Univerſities is particular, and muſt 
be pleaded or found. | 

A Law which concerns the King is a general Law, becauſe he 
is the Head and Union of the Comman- Wealth, A Law that 
concerns all Lords is a general Law, becauſe it concerns the whole 
Property of the Kingdom, it being alſo holden under Lords medi- 
ate or immediate, But a Law that concerns only the Nobility, 
or Lords Spiritual, is a particular Law, becauſe it relates to no 
more than ane ſet of Perſons; as if a Law make them liable to 
ſuch and ſuch Proceſs. Yet perhaps, if a Law related to the 
Body of the Peerage, it would be deemed a general law, for as 
ſuch they are Part of the Legiſlature, and what relates to the Con- 
ſtitution is a general Law. 

What relates to all Officers in general is a general Law, becauſe 
it concerns the univerſal Adminiſtration of Juſtice ; as that no She- 
riff or other Officer ſhould take a Reward for his Office. But if 
it relate only to particular Officers, as to Sneriffs, (23 H. 6. 10.) 
it is a particular Law. 

What relates to all ſpiritual Perſons is a general Law, inaſmuch _ 
as the Religion of the Kingdom is the general Concernment of the 
whole Kingdom, as 21 H. 8. 13 Eliz. 10. 18 Eliz, 11. But 

| what relates to one Set of ſpiritual Perſons is particular; as the 
Act of 11 Eliz. of Biſhop's Leaſes. 
An Act that comprehends all Trades is general, becauſe it re- 


lates to Traffic in general: But an Act that relates to Grocers or 
Butchers 1s particular, 
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If the Matter of a Law be ever ſo ſpecial, yet if it relate equally 
to all, it is a general Law: But a Law relating to fome Counties 
or Pariſhes is ſpecial, | | 2 

Though it be regularly true that a private Law ſhall not be ta- 
ken Notice of unleſs it be ſhewn, yet it will be otherwiſe in Caſe 
ſuch private Law be recognized by a publick one: Ex. gr. the 23 
H. 6. c. 10. relative to Sheriffs Bonds is a private Law, yet 4 & 5 
Ann having enabled the Sheriff to aſſign ſuch Bond, the Court muſt 
take Notice of the Law that enables him to take ſuch Bond. 

But there are ſome Caſes in which public as well as private Sta- 
tutes ought to be pleaded, and that is where they make void any 
legal Solemnities ; for in this Caſe the Conſtruction of the Law is, 
not that the ſolemn Contracts ſhall be deemed perfect Nullities, 
but that they are voidable by the Parties prejudiced by ſuch Con- 
tracts, and one Reaſon of this Conſtruction ariſes from this Rule 
in expounding Statutes, viz. Quyrſquts poteſt renunciare Juri pro e 
introducto. But, if ſuch Contracts were conſtrued to be perfect 
Nullities, that Rule muſt be laid aſide, and the Party muſt re- 
ceive Benefit by the Law, whether he would or not. And there- 
fo'e ſuch Acts of Parliament mult be pleaded, that the Party may 
appear to take the Benefit of them. Another Reaſon of this Con- 
ſtruction is, that as what ſhall conſtitute the Solemnities of a Con- 
tract is Matter of Law, ſo it is Matter of Law how theſe Solemni- 
ties ought to be defeated and deſtroyed. And inaſmuch as it is 
Matter of Law by what Solemnities a Contract is to be conſtitu- 
ted, therefore, when any Action is founded upon any ſolemn Con- 
tract, that Contract ought to be proffered to the Court; now it 
were prepoſterous that the Law ſhould require the Contract to be 
offered to the Court, that it may appear to be legally made; and 
that it ſhould not require it to be offered to the Court how it is de- 
feated : Both certainly muſt be determined by the ſame Judicature. 
Therefore you cannot give the Act of Eliz. touching uſurious 
Contracts in Evidence on the general Iſſue, though a general Law, 
but it ought to be pleaded. So the Statute of Sheriffs Bonds can- 
not be given in Evidence on the general ſſue, but ought to be 
pleaded. So a Fine is made void by the Statute of Weſtminſter 2. 
c. 1. but conſtrued only to be voidable. And a Recovery by a 


Wife with a ſecond Huſband is made void by 11 H. 8. but con- 
ſtrued only voidable, 


If 
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If an Action or Information be brought upon a penal Statute, 
and there be another Statute that exempts or diſcharges the Defer- 
dant from the Penalty, this ought to be pleaded, and cannot be 
given ia Evidence on the general Ifſue ; for the general Iſſue is 
but a Denial of the Plaintiſff's Declaration, and the Plaintiff has 
proved him guilty, when he has proved him within the Law up- 
on which he has founded his Declaration; ſo that the Plaintiff 
has performed what he has undertaken: But if the Defendant 
would exempt himſelf from the Charge, he ſhould not have de- 
nied the Declaration, but have ſhewn the Law that diſcharges 
him. | 

Another Difference is taken between where the Proviſo in a. 
Statute is Matter of Fact, and where it is Matter of Law. 

For where it is a mere Matter of Fact it may be given in Evi- 
dence; as if an Action of Debt be brought againſt a ſpiritual 
Perſon for taking a Farm, and the Defendant plead guod non ha- 
buit nec tenuit ad firmam contra formam Statuti : The Defendant 
may give in Evidence that it was for the Maintenance of his 
Houſe, according to the Proviſo in the Statute. But on an In- 
formation on 5 Ed. 6. c. 14. for ingroſſing, the Defendant cannot! 
upon the general Iſſue give in Evidence a Licence of three Juſ- 
tices according to the Proviſo, becauſe whether there be a ſuffici- 
ent Authority given is Matter of Law, and therefore cannot be. 
given in Evidence, but muſt be pleaded. 


A ſaving Proviſo may be given in Evidence on the general Iſſue, Jones 320. 
becauſe if the party be within the Proviſo, he is not guily on the * R. A. 68. 


Body of the Act on which the Action is founded. 
Of general Acts of Parliament the printed Statute Book is Evi- 
dence : Not that the printed Statutes are perfect and authentick 


Copies of the Records themſelves ; but every Perſon is ſuppoſed. 


to know the Law, and therefore the printed Statutes are allowed 


to be Evidenee, becauſe they are the Hints of that which is ſup- 


poſed to be lodged in every Man's Mind already. 

Bat in private Acts of Parliament the printed Statue Book is 
not Evidence, though reduced into the ſame Volume with the 
general Statutes : But the Party ought to have a Copy compared 
with the Parliament Roll; for they are not conſidered as already 
lodged in the minds of the People. 


However a private Act of Parliament in print that concerns a. C. k. B. 
whole Country, as the Act of Bedford Levels, for rebuilding 216. 


Tiverton, 
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Jverton, &c. may be given in Evidence without comparing it 
Goodright with the Record. And theſe Things are the rather admitted, be- 
429 cauſe they gain ſome Authority from being printed by the King's 
« CB. Printer; and beſides, ' from the Notoriety of the Subject of them 
they are ſuppoſed not to be wholly unknown, And for this Rea- 
ſon printed Copies of other Things of as public a Nature have 
been admitted in Evidence without being compared with the Ori- 
Ca. k. B. ginal; as the printed Proclamation for a Peace was admitted to 
216. be read without being examined by the Record in Chancery. 
The next Thing is the Copies of all other Records; for they, 
being Things to which every Man has a Right to have Recourſe, 
cannot be transferred from Place to Place to ſerve a private Pur- 
poſe, and therefore the Copies of them muſt be allowed in Evi- 
dence; a true Copy being the beſt Evidence you can have, But 
a Copy of a Copy is no Evidence, for the Rule demands the beſt 
Evidence the Nature of the Thing admits, and the further off any 


. Thing lies from the firſt original Truth, the weaker muſt be the 


pl Evidence; beſides there muſt be a Chaſm in the Proof; for it 
44 cannot appear that the firſt was a true Copy. 
is Now theſe Copies are two-fold ; under Seal, and not under 


1 Firſt under Scal, and they are called Exemplifications, and are 
+64 | of better Credit than any ſworn Copy ; for the Courts of Juſtice, 

#1 that put their Seals to the Copy, are ſuppoſed more capable to exa- 
mine, and more exact and critical in their Examination; than 
another Perſon is or can be. 


Exemplifications are two-fold ; under the broad Seal, and un- 
der the Seal of the Court, 

Firſt, under the broad Seal ; and ſuch Exemplifications are of 
themſelves Records of the greateſt Validity, and to which the 
Jury ought to give Credit under the Penalty of an Attaint, 

When a Record is exemplified under the broad Seal, it muſt 
either be a Record of the Court of Chancery, or be ſent for into 
the Court of Chancery by Certiorari, which is the Center of all 
the Courts, and from thence the Subject receives a Copy under 
the Atteſtation of the great Seal. 5 

2 R. A. 678. If Letters patent be given in Evidence, in which it is recited 
that a certain Office was before granted to J. S. and that J. FS. 
ſurrendered it to the King, who accepted the ſame, and granted it 
to 7. D. this is not enough to avoid the Title of J. S. but the Re- 


cord 
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cord of the Surrender muſt be ſhewn, or a true Copy of it, for 
the Recital of ſuch Surrender is not the beſt Evidence the Nature 
of the Thing will admit; and it would be of dangerous Conſe- 
quence, if by ſuch Sort of Suggeſtion, a Man's Title might be 
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avoided. But if Letters Patent were given in Evidence whereby, 2 R. A. 681, 


in Conſideration of the Surrender of former Letters Patent, the 
King grants a particular” Eſtate to the Party ; this would be good 
Proot of a Surrender, for the taking of an Eſtate by the ſecond 
Letters Patent is itſelf a Surrender of the firſt: Now the ſecond 
Letters Patent are the beſt Proof of taking ſuch Eſtate ; and 
then the Surrender is by Operation and Conſtruction of Law. 


And in the Caſe firſt put, if the Defendant will take Advan- 2 Vent. 170. 


tage of the Recital of a former Grant as Proof of ſuch former 
Grant, he will be bound by the Recital of the Surrender; for if 

he will take any Advantage of the Recital he muſt admit the 
whole; but if he produce the former Patent, that will put the 
Plaintiff to produce the Surrender. So if Letters Patent recite a 
former Grant to another, and grant the Office to commence from 
the Determination thereof : the Party claiming under the ſecond 
muſt produce a Copy of the firſt Grant, that the Court may ſee 
that it is determined ; for there can be no other Proof of the De- 
termination of the Grant but the Grant itſelf; though perhaps in 


ſuch Caſe, if the Recital were, that it was determined, the whole 


Recitial would be taken together. | 


Nothing but Records exemplified under the Broad Seal may be 
admitted-in Evidence, for theſe being preſerved by the proper Of- 
ficer of every Court from all Razure and Corruption, are ſuppoſed 
to be ſo fair and unblotted, that there can be no Danger in the 
Exemplification, But the Exemplification of Deeds under the 
Broad Seal cannot be admitted in Evidence ; for they being in the 
Cuſtody of the Party, and not of the Law, are ſubject to Razures 
and Interlineations, and therefore ought to be produced themſelves, 
as the beſt Evidence of the Contract, 

When any Record is exemplified, the whole muſt be exem- 
plified, for the Conſtruction muſt be taken from a View of the 
whole taken together. However this Rule is to be taken with 
ſome Reſtriction, as will appear by what is after ſaid concerning 
the giving of ſworn Copies of ſuch Records in Evidence. 


2 Lev. 108. 


3 Inſ. 173. 


Secondly, The ſecond Sort of Copies under Seal are Exem plifi- 


cations under the Seal of the Court, and (DoF are of higher Credit 
I than 
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than a ſworn Copy, for the Reaſons formerly mentioned; for ſuch 
Exemplifications can only be of the Records of the Court, under 
Whole Seal they are exemplified, 
The ſecond Sort of Copies are thoſe, that are not under Seal 
and they are . likewiſe two-fold, 1, Sworn Copies. 2. Office 
Copies. | | | 
Firſt, Sworn Copies: Theſe muſt be of the Records brought 
into Court in Parchment, and not of a Judgment in Paper ſigned 
by the Maſter, though upon ſuch Judgment you may take out 
Execution; for it does not become a permanent Matter, ill it be 
delivered into Court, and is there fixed as a Roll of the Court, 
. .and, until it become a Roll of the Court, it is transferrable any 
where, and ſo does not come under the Reaſon of the Law that 
permits the giving of a Copy in Evidence, 
1 Mod, 1179, Where a Record is loſt, a Copy of it may be admitted without 
Salk, 285. ſwearing it a true Copy; for the Record is in the Cuſtody of the 
Law, and therefore, if loſt, there ought to be no Injury ariſing 
to the Party's Right, and conſequently the Copy muſt be ad- 
mitted without ſwearing any Examination of it, fince there is 
nothing with which it can be compared, But in ſuch Caſes the 
Inſtrument muſt be according to the Rule required by the Civil 
Corvia. Dig. Law, vetuſtate temporis aut judiciaria cognitione roborata. 
292. 
1 Vent, 2579, So the Copy of a Decree of Tythe in London has often been 
given in Evidence without proving it a true Copy, becauſe the 
Originial is loſt, | 
Ibid. So the Copy of a Recovery of Lands and ancient Demeſne was 
given in Evididece where the Original was loſt, and Poſſeſſion had 
gone long Time according to the Recoveryy. | 
3 Inſ. 173. When a Man gives in Evidence a ſworn Copy of a Record, he 
mult give the Copy of the whole Record in Evidence, for the 
precedent or ſubſequent Words or Sentence may vary the whole 
Senſe and Import of the Thing produced, and give it quite an- 
other Face. However this Rule admits of ſome Exceptions. In 
Per Hardw, Caſes of Inquiſitions poſt mortem, and ſuch private Offices, you 
Huck N cannot read the Return without alſo reading the Commiſſion; but 
ſon's Caſe. in Caſes of more general Concern, ſuch as the Miniſter's Return 
to the Commiſſion in H. 8. s Time to inquire into the Value of 
Livings, it would be of ill Conſequence to oblige the Parties to 


take 
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take Copies of the whole Record, and the Commiſſion i 18 A Fg 


of ſuch public Notoriety that it requires no Proof. 

Secondly, An Office-Copy. Here a Difference is to be taken 
between a Copy authenticated by a Perſon truſted for that Pur- 
pole, for there that Copy is Evidence without Proof; and a Copy 


_ out by an Officer of the Court, who is not truſted for that 


urpoſe; which is not Evidence without proving it «Qually c: ex- 
amined. 


The Reaſon of the Difference-i is, that where the Law has ap- 
pointed any Perſon for any Purpoſe, the Law muſt truſt him as 


far as he acts under its Authority; therefore the Chirograph of a 


Fine is Evidence of ſuch Fine, becauſe the Chirographer is ap- 


pointed to give out Copies of the Agrotmente between the Parties 


that are lodged of Record. 

So where the Deed is inrolled, the Indorſcment of the Inrol- 
ment is Evidence without further Proof of the Deed, becauſe the 
Officer is intruſted to authenticate ſuch a Deed by I arolment ; but 
if the Officer of the Court make out a Copy, when he is not in- 
truſted, to that Purpoſe, they ought to prove it examined, becauſe 
being nd Part of his Office, he is but a private Man, and a private 
Man's mere Writing ought not to be credited without an Oath. 
Therefore it is not enough to give in Evidence a Copy of a Judg- 
ment, though it be examined by the Clerk of the Treaſury, be- 
cauſe it is no Part of the neceſſary Office of ſuch Clerk, for he is 
only intruſted to keep the Records for the Benefit of all Mens Pe- 
ruſal, and not to make out Copies of them. So if the-Deed in- 
rolled be loſt, and the Clerk of the Peace make out a Copy of 
the Inrolment, that 1 is no Evidence without proving it examined; 
becauſe the Clerk is intruſted to authenticate the Deed itſelf by 
Inrolment, and not to give out Copies of the Inrolment. 

The Office Copies of Depoſitions are Evidence in Chancery, 
but not at Common Law without Examination with the Roll ; for 
though that Court have, for their own Convenience, impowered 
their Officers to make out ſuch Copies'as ſhould be Evidence ; ; 
yet the particular Rules of their Courts are not taken Notice of 
by the Courts of Common Law, and therefore they are not Evi- 
hack] in thoſe Courts, 


225 


Where the Fine is to be proved with Proclamations (as it Chettle and 
muſt be to bar a Stranger) the Proclamations muſt be examined gg = 
with the Roll, for the Chirographer is authorized by the Com- 
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Allen's Cale, mon Law to make out Copies to the Partios of the Fine itſelf, yet 


. is not appointed by the Statutes to copy the Proclamations, and 
8. F. therefore his Indorſement on the Back of the Fine is not binding. 


+ Having thus ſhewed how the Record is to be given in Evidence 
by producing a Copy ; we muſt next inquire in what Manner, and 
in what Caſe they ought to be Evidence. 

1. It is regularly true, that where the Record is pleaded and 
appears in the Allegations, it muſt be tried by the Court on the 
Iſſue of Nul tiel Record, and in ſuch Cafe the Record itſelf muſt 
be produced, in caſe it be a Record of the fame Court; and in 
caſe it be a Record of another Court, then an Exemplification of 
it muſt be brought in fub pede Sigilli: But to this there is this 
Exception, that where the Record is Inducement and not the Giſt 
of the Action, there it is not traverſable, but muſt be given in 
Evidence on the Proof of the Declaration; for nothing can be of 
itſelf traverſable that does not make a full End of the Matter, and 
it cannot make a full End of the Matter, if Fact be joined with 
it: in ſuch Caſe therefore the Iſſue muſt be upon the Fact and 
tried by a Jury, and the Record may be given in Evidence to ſup- 
port the Fact; and whenever a Record is offered to a Jury, any 
of the aforementioned Copies are Evidence. 

2. As to Recoveries and Judgments. A Pracipe doth not lie 
againſt a Perſon that is not ſeiſed of the Freehold ; therefore 
when you ſhew a Recovery, you muſt prove Seiſin in the Te- 
nant to the Præcipe: However, in an ancient Recovery, Seiſin 
will be preſumed, eſpecially where Poſſeſſion has gone agreeable 
to it ever ſince; for that fortifies the Preſumption, that ever 
Thing is rightly tranſacted ; but in a Modern Recovery the Seiſin 
muſt be proved, becauſe from the Recency of the Fact it is eaſy. 
to be done, and the Preſumption is not in ſuch Caſe equally for- 
tified by the ſubſequent Poſſeſſion. # 
2 R. A. 305. If there be a Tenant for Life, Remainder in Tail, and they join 
Moor 256. in a common Recovery with ſingle Voucher, this will not bar 

the Tail; becauſe the Præcipe is brought againſt both as joint 
Tenants, and he in Remainder has no immediate Eſtate of Free- 
hold, and a remainder Man is not bound by a Recovery had 
againſt Tenant for Life, unleſs he come in upon the aid Prayer, 
or as Vouchee upon a double Voucher for where any Perſon is 
properly in Court and does not defend his Title, he is barred the 
lame as if he had. no Title at all; and when Tenant in tail is 


barred. 


1 Mod, 117. 
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barted for want of Title, the Iſſue can never after recover in a 
Fur medon. 
By 14. G. 2. c. 20. It is enacted, That all common Recoveries 
ſuffered or to be rſuffered without any Surrender of the Leaſes for 
Life, ſhall be valid. Provided it ſhall not extend to make any 
Recovery valid, unleſs the Perſon. intitled to the firſt Eſtate for 
Life, or other greater Eſtate, have or ſhall convey, or join in 
conveying an Eſtate for Life at leaſt to the Tenant to the Præ- 
cipe. And by the ſame Act, where any Perſon has or ſhall pur- 
chaſe for a valuable Conſideration any Eſtate, whereof a Recovery 
was neceſſary to compleat the Title. ſuch Perſon, and all claim- 
ing under him, having been in Poſſeſſion from the. Time of ſuch 
Purchaſe, ſhall and may, after the End of twenty Years from 
the Time of ſuch Purchaſe, produce in Evidence the De:d ma- 
king a Tenant to the Præcipe, and declaring the Uſes ; and the 
Deed ſo produced (the Execution thereof being duly proved) 
ſhall be deemed ſufficient Evidence, that ſuch Recovery was duly 
ſuffered, in Caſe no Record can be found of ſuch Recovery, or 
the ſame ſhould appear not regularly entered: Provided, that the 
Perſon making ſuch Deed had a ſufficient Eſtate and Power to 
make a Tenant to the Præcipe, and to ſuffer ſuch common Re- 
covery. It is further Enacted, That every common Recovery 
ſuffered, or to. be ſuffered ſhall, after the Expiration of Twenty 
Years, be deemed valid; if it appear upon the Face of ſuch Re- 
covery that there was a Tenant to the Writ, and if the Perſons 
joining in ſuch Recovery had a ſufficient Eſtate or Power to ſuffer 
the ſame, notwithſtanding the Deed to make a Tenant to ſuch 
Writ ſhall be loſt, It is further Enacted, That every Recovery 
ſhall be deemed valid, notwithſtanding the Fine or Deed making 
a Tenant to ſuch Writ ſhall be levied or executed after the Time 
of the Judgment given, and the Award of Seifin ; provided the 
ſame appear to be levied or executed before the End of the Term 
in which ſuch Recovery was ſuffered, and the Perſons joining in 
ſuch Recovery .had a ſufficient Eſtate and Power to ſuffer the 
ſame. 
Though regularly r no Recovery. or Judgment is to be admitted 
in Evidence but againſt Parties or Privies, yet under ſome Cir- 
cumſtances they may; as in the Caſe of the King and Hebden, 2 Str. 110g. 
where in an Information in Nature of a Quo Warranto, a Judg- 
ment of Ouſter was allowed to be given in Evidence to prove the 
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Oufter of a third Perſon, the Mayor by whom the Defendant was 
admitted. 
+ Raym. 730. 4 As to Verdicts the Rule is, That no Verdict ſhall be given 
in Evidence, but between ſuch who are Parties or Privies to it. 
Therefore if there be ſeveral Remainders limited by the fame 
Deed, a Verdict for one in Remainder ſhall be given in Evidence 
for one next in Remainder. But if there be a Recovery by Ver- 
dict againſt Tenant for Life, this is no Evidence againſt a Rever- 
fioner; for the Tenant for Life is ſeiſed in his own Right, and 
that Poſſeſſion is properly his own, and he is at Liberty to pray 
in aid of the Reverſioner or not, and the Reverfioner cannot poſ- 
fibly controvert the Matter where no Aid is prayed. But if he 
come in upon an aid Prayer, he may have an Attaint; and con- 
fequently the Verdict will be Evidence againſt him, 
Sherwin and If a Verdicct be had on the ſame Point, and between the ſame 
Clarges, 1700. Parties, it may be given in Evidence, though the Trial were not 
had for the ſame Lands, for the Verdict in ſuch Caſe is a very 
perſuading Evidence, becauſe what twelve Men have already 
thought of the Fact may be ſuppoſed fit to direct the Determi- 
nation of the preſent Jury; but then this Verdict ought to be 
between the ſame Parties, becauſe otherwiſe a Man would be 
bound by a Decifion, who had not the Liberty to croſs- examine; 
and nothing can be more contraty to natural Juſtice, than that 
any one ſhould be injured by a Determination, that he, or thoſe 
under whom he claims, was not at Liberty to controvert. But it 
is not neceſſary that the Verdict ſhould be in relation to the ſame 
Land, for the Verdict is only fet up to prove the Point is Queſ- 
tion, and every Matter is Evidence that amounts to a Proof of 
the Point in Queſtion, * 
If there be a Trial of a Title between A. Leſſee of B. and E. 
and afterwards there be a Trial between C. Leſſee of E. and B. C. 
may g ve in Evidence the Verdict found againſt. B. for this was 
the Senſe of a former Jury on the Fact, on which Trial B. had 
the Liberty to croſs- examine; for the Court will take Notice that 
in Ejectment the Leſſor is the real Party intereſted, and that the 
2 For: Loſſee, (or nominal Plaintiff) is a fiftitious Perſon. But a Perſon: 
that has no Prejudice by the Verdict againſt B. could never give 
it in Evidence, though his. Title turn on the ſame Point, becauſe 
if he be an utter Stranger to the Fact, it is perfectly Res nova be- 
tween him and the Defendant; and if it could be no Prejudice to 


Hardr. 462. 


Yelv. 22. 
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the Plaintiff, had the Fate of the Verdict been as it would, he 
cannot be entitled to reap a Benefit; for no Record of Conviction Ca. K. B. 
or Verdict ſhall be given in Evidence, but ſuch whereof the Be- 319. 
nefit may be mutual, vis. Such whereof the Defendant, as well 
as the Plaintiff, might have made uſe, and given it iv Evidence 
in caſe it made for him; therefore a Conviction at the Suit of the 
King for a Battery cannot be given in Evidence in treſpaſs for the 
ſame Battery. | | 
When it is ſaid, that a Verdict may be given in Evidence be- Hob 
tween the ſame Parties, it is to be underſtood with this Reſtric- 
tion, that it is of a Matter which was in Iſſue in the former Cauſe; 
for otherwiſe it will not be allowed in Evidence, becauſe, if ſuch 
Verdict be falſe, there is no Redreſs, and the Jury are not liable 
to an Attaint. | 
The Exception of its being Res inter alios acta, is not allowed Carth. 18 2. 
againſt Verdicts in Caſe of Cuſtoms or Tolls ; for the Cuſtom or 
Toll is Lex loci, and Facts tending to prove that may be given in 
Evidence by any Perſon, as well as thoſe who have been Parties 
to ſuch Facts or to ſuch Verdicts as have found and determined 
them; and in ſuch Cate it is not material, whether ſuch Verdicts 
be recent or ancient. =" 
Another Caſe, in which this Exception ought not to be al- 
lowed, is where the Fact to be proved is ſuch whereof Hearſay 
and Reputation are Evidence, and therefore a ſpecial Verdict be- 
tween other Parties ſtating a Pedigree would be Evidence to prove 
a Deſcent ; for in ſuch Caſe, what any of the Family, who are 
dead, have been heard to fay, or the general Reputation of the 
Family, Entries in Family-Books, monumental Inſcriptions, Re- 
cital in Deeds, &c. are allowed. And of this Opinion was Mr. 
Juſtice Wright in the Duke of Htbol's Caſe, which Opinion is 2 Str. 1153, 
generally approved, though the Determination by the reſt of the 
Court was contrary : Perhaps founding themſelves on the Caſe of 
Sir William Clerges and Sherwin, where, in a Trial at Bar, the Ca. K. B. 
only Queſtion was upon the Legitimacy of the Duke of Albe- 33. 
marle, and the Court would not ſuffer a former Verdict between 
other Parties concerning other Land depending upon the ſame 
Queſtion and Title to be read in Evidence: But there it did not 
appear either from the Iſſue or Verdict, that the ſame Queſtion 
was inquired into and determined. Beſides the giving a Verdict 
in Evidence to prove a particular Fact, vig. That John had a Son 
| N Thomas, 
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Thomas, is very different from giving it in Evidence to ſhew the 
Opinion of a former Jury, which is only their Deduction from a 


Variety of Facts proved to tem. i 

A Verdict will not be admitted in Evidence without likewiſe 
producing a Copy of the Judgment founded upon it, becauſe it 
may happen that the Judgment was arreſted, or a new Trial 
granted; but this Rule does not hold in the Caſe of a Verdict on 
an Iſſue directed out of Chancery, becauſe it is not uſual to enter 
up Judgment in ſuch Caſe; and the Decree of the Court of Chan- 


cery is equally Proof, that the Verdict was ſatisfactory and ſtands N 


in force. | 94 1 | 

4. As to Writs, When a Writ is only Inducement to the Ac- 
tion, the taking out the Writ may be proved without any Copy 
of it, becauſe poſſibly it might not be returned, and then it is no 
Record; but where the Writ itſelf is the Gift of the Action, you 
muſt have a Copy from the Record, in as much as you are to 
have the utmoſt Evidence the Nature of the Thing is capable of, 
and it cannot become the Giſt of the Action till it is returned. 

In an Action of Treſpaſs againſt a Bailiff for taking Goods in 
Execution, if it be brought by the Party againſt whom the Writ 
iſſued, it is ſufficient for the Officer to give in Evidence the Writ 


of Fieri Facias, without ſhewing a Copy of the Judgment: But 


if the Plaintiff be not the Party againſt whom the Writ iſſued, 
but claim the Goods by a prior Execution (or Sale) that was frau- 
dulent, there the Officer muſt produce not only the Writ, but a 
Copy of the Judgment : For in the firſt Caſe, by proving that he 
took the Goods in Obedience to a Writ iſſued againſt the Plain- 
tiff, he has proved himſelf guilty of no Treſpaſs ; but in the other 
Caſe they are not the Goods of the Party againſt whom the Writ 


iſſued, and therefore the Officer is not juſtified by the Writ in 


taking them, unleſs he can bring the Caſe within 13 Ez. for 
which Purpoſe it is neceſſary to ſhew a Judgment. 

The next Thing to be conſidered is all publick Matters that 
are not Records ; and they all come under this general Definition, 


that they muſt be ſuch as are an Evidence of themſelves, and do 


not expect Illuſtration from any other Thing ; ſuch are Court- 
Rolls and "Tranſactions in Chancery; and the Copies of ſuch Mat- 
ters may be given in Evidence, in as much as there is a plain co- 
herent Procf, for there is proved upon Oath a Matter which, if 


produced, 
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produced, would carry its own Lights with it, and by conſequence 
would need no Proof. | 

The Reaſon why the Proceedings in Chancery are not Records 
is this, becauſe they are not the Precedents of Juſtice, for the. 
Judgment there is ſecundum æguum et bonum, and not ſecundum 
leges et conſuetudines. And the Reaſon why any Record is of Va- 
"IT and Authority is, becauſe it is a Memorial of what is the Law 
of the Nation ; now Chancery Proceedings are no Memorials of 
the Laws of England, becauſe the Chancellor is not bound to pro- 
ceed according to the Laws. | 

| Allo the Rolls of the Country Courts, and the Proceedings of the 
Eccleſiaſtical Court, are no Records, becauſe theſe Courts are not 
derived by immediate Authority from the King, but from the 
Biſhop or the Baron of the County ; and there is no Court decla- 
rative of the Senſe of the Common Law, but ſuch as receive an 
immediate Authority from the King, the Perſon intruſted with 
the executive Power of the Law. ; 

The Bill in Chancery is Evidence againſt the Complainant; for : Sid. 221. 
the Allegations of every Man's Bill ſhall be ſuppoſed true; nor 
ſhall it be ſuppoſed to be preferred by a Counſel or Sollicitor with- 
out the Party's Privity, and therefore it amounts to the Confeſſion 
and Admiſſion of the Truth of any Fact, and if the Counſel have 
mingled in it any Fact that is not true, the Party may have his 
Action: But in order to make the Bill Evidence againſt the Com- 
plainant, there muſt be Proceedings upon it; for if there were no 
Proceedings upon it, it ſhould rather be ſuppoſed to be filed by a 
Stranger to bar the Party of his Evidence, 

If a Patron ſue the Parſon on a Bond, and the Parſon prefer his 
Bill in Chancery to be relieved, ſtating it to be a fimoniacal Con- 
tract; the Bill and Proceedings upon it may be given in Evidence 
in an Ejectmeat, in order to make void the Parſon's Living. 

But on an Iſſue directed out of Chancery to try the Validity of a pg 
Deed, where one F. N. was produced to prove he wrote it, by 
the Direction of Lord Ferrers in 1720, and, to contradi his Evi- 
dence, the Plaintiffs produced a Bill in Chancery, preferred in 
1719, by the Defendant which mentioned the Deed ; the Court 
would not ſuffer it to be read, though an Anſwer had been put in, 
becauſe it was no more than the Surmiſes of Counſel for the better 
Diſcovery of the Title.—However, in all Caſes where the Mat- 
ter is ſtated by the Bill as a Fact on which the Plaintiff m—_— 

| is. 
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his Prayer for Relief, it will be admitted in Evidence, and will 
amount to Proof of a Confeſſion. FOR: 

Analogous to this is a Confeſſion under the Party's Hand by 
Letter or otherwiſe ; however there is a great Difference between 
the Manner of giving them in Evidence, A Bill is proved by 
ſhewing there have been Proceedings upon it, for it muſt be ſup- 
poſed to be the Party's Bill where his Adverſary has been compel- 
led by the Proceſs of the Court of Chancery to anſwer it. But a 
Confeſſion by Letter muſt be proved to be of the Party's Hand 
Writing ; and, where Nobody ſaw the Writing, that muſt be by 
the Compariſon of Hands, Now the Reaſon why the Compa- 


= riſon of Hands is allowed to be Evidence is, becauſe Men are diſ- 
bs: tinguiſhed by their Hand Writing as well as by their Faces; for it 
' is very ſeldom that the Shape of their Letters agree any more than 
i}; the Shape of their Bodies, Therefore the Likeneſs indaces a Pre- 
no ſumption that they are the ſame ; and every Preſumption that re- 
44 mains unconteſted hath the Force of an Evidence. But in the Caſe 


47 | of High Treaſon Compariſon of Hands is not ſufficient for the ori- 
99 ginal Foundation of an Attainder, becauſe there muſt be Proof of 
(oy Ca. K. B. 72, ſome overt Act, and Writing is not an overt Act; but it may be 
1 Buir, 4 part, uſed as a circumſtantial and confirming Evidence, if the Fact be 
1 044. otherwiſe proved. And in any other criminal Proſecution it will 
bi 1 Tylor's Caſe, be Evidence the ſame as in a civil Suit; as on an Indictment for 
. 2 4. * writing a treaſonable Libel, Proof of the Hand Writing will be 
a ſufficient without Proof of the actual Writing. The Caſe of the 
ſeven Biſhops went upon the Witneſs not being enough acquainted 

11 with their Hand Writing, and not upon the Nature of the Evi- 
"va dence.—In general Cafes the Witneſs ſhould have gained his 
1 Knowledge from baving ſeen the Party write, but under ſome 
Circumſtances that is not neceſſary; as where the Hand Writing 

Gould and to be proved is of a Perſon reſiding abroad, one who has frequent- 
Jang | ly received Letters from him in a Courſe of Correſpondence would 
7 3. de admitted to prove it, though he had never ſeen him write. So 
| where the Antiquity of the Writing makes it impoſſible for any 

I Agra living Witneſs to ſwear he ever ſaw the Party write: As where a 
. 5 ee. Par ſon's Book was produced to prove a Modus; the Parſon having 
been long dead, a Witneſs who had examined the Pariſh Books, 

in which was the fame Parſon's Name, was permitted to ſwear to 

the Similitude of the Hand Writing, for it was the beſt Evidence 
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in the Nature of the Thing, for the Pariſh Books were not in the 
Plaintiff's Power to produce. n 

Tf the Bill be Evidence againſt the Complainant, much more is. 
the Anſwer againſt the Defendant , becauſe this is delivered in up- 
on Oath. But then when you read an Anſwer the Confeſſion vent. 194, 
muſt be all taken together, and you ſhall not take only what 288. 
makes againſt him ; for the Anſwer is read as the Senſe of the 
Party himſelf, and if it be taken in this Manner you muſt take it 5 Mod. 10. 
entire and unbroken ; therefore if upon Exceptions taken a ſecond ' 418. 
Anſwer has been put in, the Defendant may inſiſt upon having 
that read to explain what he ſwore in his firſt Anſwer. - | | 

An Infant's Anſwer by his Guardian ſhall never be admitted as 2 Vent 72. 
Evidence againſt him on a Trial at Law; for the Law has that 3 Mod. 259. 
Tenderneſs for the Affairs of Infants, that it will not ſuffer him to 
be prejudiced by the Guardian's Oath. So the Anſwer of a Truſ- 
tee can in no Caſe be admitted as Evidence againſt Ceſtui que Truſt. 

A Bill was brought by Creditors againſt an Executor to have an Per Cowper 
Account of a perſonal Eſtate ; the Executor fet forth by Anſwer Say Vacs 
that there were 11<0/, left by the Teſtator in his Hands, and“ 
that coming afterward to make up Accounts he gave the Teſtator 
a Bond for 100 J. and the 100 J. were given him for his Trouble 
and Pains that he had employed in the Teſtator's Buſineſs, and 
there was no other Evidence in the Cauſe that the 100/. were de- 
poſited ; it was argued that the Anſwer, though it was put in Iſſue 
ſhould be allowed to diſcharge him; ſince there was the ſame Rule 
cf Evidence in Equity as at Law : But it was anſwered and reſolved 
by the Court that, when an Anſwer was put in Ifſue whatever was 
confeſſed and admitted need not be proved ; but it behoved the 
Defendant to make out by Proofs whatever was inſiſted upon by 
Way of Avoidance, But this was holden under this Diſtinction, 
that where the Defendant admitted a Fact, and inſiſted on a diſ- 
tint Fact by Way of Avoidance, that he ought to prove that Mat- 
ter of Defence, becauſe it may be probable that he admitted it out 
of Apprehenſion, that it might be proved, and therefore ſuch Ad- 
mittance ought not to profit him, ſo far as to paſs for Truth what- 
| ever he ſays in Avoidance, But if it had been one Fact, as if the 
Defendant had ſaid the Teſtator had given him a hundred Pounds, 
it ought to have been allowed, . unleſs diſproved ;. becauſe nothing 
of the Fact charged is admitted, and the Plaintiff may diſprove 
the whole Fact, if he can do it. Though an Anſwer is good 8K. 286. 

H h Evidence 
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1 Show. 397. 


An Introduction to the Law 


Evidence againſt the Defendant, yet it is not againſt his Alienee; 
nor is it any Evidence for the Defendant in a Court of Law (ex- 
cept ſo ordered by the Court on an Iſſue out of Chancery) unleſs 
the Plaintiff have made it Evidence by producing it firſt. As 
where on an Iſſue out of Chancery to try the Terms of an Agree- 
ment, which was proved by one Witneſs, but denied by the De- 
fendant, the Witneſs being dead before the Trial, the Plaintiff 
was under a Neceſſity of producing the Bill and Anſwer in order 
to read his Depoſition, and by that Mean made the whole An- 
ſwer Evidence, which was accordingly read by the Defendant ; 
but, where an Anſwer in Chancery of the Witnefs was produced 
to ſhew him incompetent ; he having there ſworn that he had an 
Annuity out of the Land in Queſtion ; Serjeant Maynard inſiſted 
to have the Anſwer read through, but the Court refuſed it, as the 
Anſwer was produced only to ſhew that he was not a competent 
Witneſs in the Cauſe, and not to prove the Iſſue. 

Analogous to this, is a Man's mere voluntary Affidavit, which 
may alſo be read againſt the Perſon who made it : However there 
is great Difference between the Manner of giving them in Evi- 
dence, An Anſwer is proved by ſhewing the Bill, which is the 
Charge, and the Anſwer which 1s as it were the Defence, and 
this in civil Caſes ſhall be intended to be ſworn, becauſe the De- 
fence in Chancery is upon Oath, But a mere voluntary Affidavit 
which is no Part of any Cauſe in a Court of Juſtice, muſt be pro- 


ved to be ſworn; for if you only prove it ſigned by the Party, the 


Proof goes no further than to ſupport it as a Note or Letter, and 
as ſuch you may give it in Evidence without more Proof.—But if 
an Affidavit be made in any Cauſe, Proof of ſuch Cauſe depend- 
ing, and that ſuch Affidavit was uſed by the Party, would perhaps 
be ſufficient Proof of its being ſworn even on an Indictment for 
Perjury, and certainly would be Evidence in a civil Suit. 

A ſecond Difference between them is, that the Copy of an An- 
ſwer may be given in Evidence, but the Copy of a voluntary Affi- 
davit cannot, The Reaſon is, becauſe the Anſwer is an Allega- 
tion in a Court of Judicature, and being a Matter of public Credit, 
the Copy of it may be given in Evidence, for the Reaſons formerly 
given: But a voluntary Affidavit has no Relation to a Court of Juſ- 
tice, and therefore 1s not intitled to public Credit, and being a 
private Matter, the Affidavit itſelf muſt be produced as the beſt 
Evidence; beſides it muſt be proved to be ſworn, which it cannot 


I | | be 
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be without it be produced; therefore where in an Action for a Chambers v. 


malicious Profecution, the Plaintiff to increaſe Damages offered 1 _ F 
the Office Copy of an Affidavit made by the Defendant in Chan- — 
cery, of his being worth 2500 J. Lord Raymond refuſed to let it 

be read, and the Plaintiff was obliged to ſend for the Original 

which was filed in Chancery. And notwithſtanding the Office 

Copy of an Anſwer may be given in Evidence in a civil Suit, yet 

it will not be ſufficient on an Indictment for Perjury though per- 

haps ſuch Copy would be ſufficient for the Grand Jury to find the 

Bill: But upon the Trial the Original muſt be produced, and po- 

fitive Proof made, that the Defendant was ſworn by a Witneſs 
acquainted with bim: But Proof that a Perſon calling himſelf , Mod. 116 
J. S. was ſworn, and that he ſigned the Anſwer (or Affidavit), ; 
and Proof alſo by another Witneſs of the Hand-Writing, would 


be ſufficient. - So an Anſwer being brought out of the proper Rex v. Mor- 
Office, and Jurat under the Maſter's Hand, and Proof of its being is, P. 1 G. 


ſigned by the Defendant by Proof of his Hand- Writing is ſuffici- Big *. 
ent to prove it ſworn by him even on an Indictment for Perjury : 8. P. * 
But no Return of Commiſſioners (or of a Maſter in Chancery) of 3 Mod. 117. 
the Party's Swearing will be ſufficient, without ſome other Proof 
of the Identity of the Perſon. 

The next Thing is the Depoſitions, and they may be read when 
the Witneſs is dead, for when the Witneſs is living, they are not 
the beſt Evidence the Nature of the Thing is capable of, 

2. They may be read when a Witneſs is ſought and cannot be 
found, for then he is in the ſame Circumſtances as to the Party 
that is to uſe him, as if he were dead. | 

3. If it be proved that a Witneſs was ſubpeeng'd, and fell fick 
by the Way; for in this Caſe likewiſe the Depoſition is the beſt 
Evidence that can be had, and that anſwers what the Law re- 

uires. | n 
, 4. A Depoſition cannot be given in Evidence againſt any Perſon 
that was not Party to the Suit; and the Reaſon is, becauſe he had - 
not Liberty to croſs-examine the Witneſs ; and it is againſt natu- 
ral Juſtice that a Man ſhould be concluded by Proofs in a Cauſe to 
which he was not a Party. For this Reaſon Depoſitions in Chan- 
cery ſhall not be read for or againſt the Party Defendant upon an 
Information or Indictment, for the King was no Party to the Suit. 

Yet this Rule admits of ſome Exceptions; as in Caſes of Cuſ- 
toms and Tolls, and in general in all Caſes where Hearſay and 

Hh 2 Reputation 
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Reputation are Evidence ; for undoubtedly what a Witneſs, who 

| is dead, has ſworn in a Court of Juſtice, is of more Credit, than 

_— * what another Perſon ſwears he has heard him ſay: So a Depoſt- 

27 Car. 2. tion taken in a Cauſe between other Parties will be admitted to be 

read to contradict what the ſame Witneſs ſwears at a Trial. 

z Ch. Ca. 73. Depoſitions taken thirty Years ſince were admitted to be read 
in Chancery, though the Parties were not the ſame, inaſmuch as 
the Cauſe related to the ſame Lands, and the Tertenants were Par- 
ties to it, and the Witneſſes were ſince dead; the Plaintiff's Title 
then not appearing; and this is an Indulgence of the Chancery 
beyond the ſtrict Rules of the Common Law, and it is admitted 

for pure Neceſſity, becauſe Evidence ſhall not be loſt: But a Man 

Hardr. 472. ſhall not regularly take Advantage of a Depoſition who was not a 
Party to the Suit, for, as he cannot be prejudiced by the Depoli- 

tion, he ſhall never receive any Advantage from it. 

Tho Ray. 5+ Depoſitions before an Anſwer put in are not admitted to be 
—— "a read, unleſs the Defendant appear to be in Contempt; for if there 
A Mod. 147. do not appear to be a Cauſe depending, the Depoſitions are conſi- 
dered as mere voluntary Affidavits; but if the adverſe Party were 
in Contempt, the Depoſitions ſhall be admitted; for then it is the 
Fault of the Objector that he did not croſs-examine the Witneſſes, 

6. If the Witneſs after his Depoſition taken become intereſted, 
his Depoſition ſhall not be read ; for the Intent of taking ſuch 

Depoſition is only to. perpetuate his Teſtimony in Caſe the Wit- 

neſs die, 

Hardr. 315- 7. If a Witneſs be examined de bene efſe, and before the comi 
in of the Anſwer, the Defendant not being in Contempt, the Wit- 
neſs die, yet his Depoſition ſhall not be read, becauſe the oppoſite 
Party had not the Power of Croſs-Examination ;. and the Rule of 
the Common Law is ſtrict in this, that no Evidence ſhall be ad- 
mitted but what is, or might have been, under the Examination 
of both Parties : But in ſuch Caſes the Way 1s to move the Court 
of Chancery, that ſuch. a Witneſs's Depoſition ſhould be read, 
and if the Court ſee Cauſe they will order it, and this Order will 
bind the Parties to aſſent to the Reading. | 

Formerly they did not inroll their Bill and Anſwer, and there- 
fore ancient Depoſitions may be given in Evidence without the Bill 

Hob. 112. and Anſwer ; ſo Depoſitions taken by the Command of Queen 
Elizabeth upon Petition, without Bill and Anſwer, were, upon a 
folemn Hearing in Chancery, allowed to be read. 


Salk, 286. 


Allo 
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Alſo the ancient Practice was, that they never publiſhed - the 
Depoſitions in the Life- time of the Witneſſes, becauſe the Depoſi- 
tions in perpetuam rei memoriam, were of no Uſe till after the 
Death of the Witneſſes ; but the Practice was found very incon- 
venient, becauſe thereby Witneſſes became ſecure in Swearin 
whatever they pleaſed, inaſmuch as they never could be proſecu- 
ted for Perjury. 6 
When the Bill is diſmiſſed becauſe the Matter is not proper for Ch. Ca. 
Equity to decree, yet Depoſitions on the Fact in the Cauſe may be 175. 
read afterward in a new Cauſe between the ſame Parties; for tho Ray®: 736. 
the Matter is not proper for Equity to decree, yet there was a Cauſe 
properly before the Court, for it is proper for the Juriſdiction of 
Equity to conſider how far the Law ought to be relaxed and mode- 
rated; and where there is a Cauſe properly before the Court, how- 
ever that Cauſe may be decided, the Depoſitions muſt be Evi- 
dence, But if a Cauſe be diſmiſſed, for the Irregularity of the 
Complaint, the Depolitions can never be read; as where a Devi- 
ſee, upon a Suit depending by his Deviſor, brings his Bill of Re- 
vivor, and after Depoſitions taken the Bill is diſmiſſed, becauſe a 
Deviſee cannot bring a Bill of Revivor; upon a new original Bill 
the Deviſee cannot uſe the Depoſitions in the former Cauſe ; for 

there. being no Cauſe regularly before the Court there could be n 
Depoſition in it. b — 

In Crofs Cauſes, an Agreement was proved in one of the Cauſes, 
and in that it was not ſet forth in the Allegations of the Bill or An- 
ſwer : In the other Cauſe the Agreement was ſet forth but not 
proved, an Order was obtained before Publication, that the ſame 
Depoſitions ſhould be read in both Cauſes, and this might well be, 
for ſince the Order was before Publication in the ſecond Cauſe; the 
Defendant had Liberty to croſs examine the Witneſſes on what 
Particulars he pleaſed, and the Sight of the Depoſitions was to his 
Advantage. 
From what has been ſaid it is evident, that (as there can be no 
Croſs-Examination) a voluntary Affidavit is no Evidence between 
Strangers, except in ſuch Caſes where a Confeſſion of the Perſon 
making the Athdavit would be Evidence, as where a Widow gacheveret 
came for Adminiſtration, the Marriage being conteſted, an Affi- and Sacheve:- 
davit of the Man himſelf was read. So on an Iſſue directed out ww, nd 
of Chancery to try the Legitimacy of the Plaintiff, the Father's legates. 


legates. 


Oath 


1 Ch, Ca. 
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May and Oath before the Judges on a private Bill was allowed to be Evi- 
4 ogg 5. dence. 
EY It is a general Rule, that Depoſitions taken in a Court not of 
Record ſhall not be allowed in Evidence elſewhere. So it has 
:R. A. 679. been holden in Regard to Depoſitions in the eccleſiaſtical Court, 
Lit. Rep. though the Witneſſes were dead. So where there cannot be a 
167. Croſs-Examination, as Depoſitions taken before Commiſhoners 
of Bankrupts, they thall not be read in Evidence; yet if the Wit- 
\ Lev. 180. neſſes examined on a Coroner's Inqueſt be dead, or beyond Sea, 
z Jones 53. their Depoſitions may be read; for the Coroner is an Officer ap- 
pointed on Behalf of the Public, to make Enquiry about the 
Matters within his Jur ſ{diftion; and therefore the Law will pre- 
ſume the Depoſitions before him to be fairly and impartially 
taken.—And by 1 & 2 P. & M. c. 13. and 2& 3 P. & M. 
c. 10. Juſtices of the Peace ſhall examine of Perſons brought be- 
fore them for Felony, and of thoſe who brought them, and cer- 
tify ſuch Examination to the next Goal-Delivery; but the Exa- 
mination of the Priſoner ſhall be without Oath, and the others up- 
on Oath, and theſe Examinations ſhall be read againſt the Offen- 
der upon an Indictment, if the Witneſſes be dead. 
Sherwin ans Another Way of perpetuating the Teſtimony of a Perſon de- 
Clarges, M. ceaſed, analogous to this of giving Depoſitions in Evidence, is b 
: 12 20 giving the Verdict in Evidence and the Oath of the Party deceaſed. 


— As to which the Rule is, that when you give in Evidence an 


- Matter ſworn at a former Trial, it muſt be between the ſame Par- 


ties, becauſe otherwiſe you diſpoſſeſs your Adverſary of the Liber- 
ty to croſs-examine : Beſides otherwile, as you cannot regularl 

give the Verdict in Evidence, you cannot give the Oath on which 
it is founded; for if you cannot ſhew there was ſuch a Cauſe, you 
cannot ſhew- there was ſuch a Perſon examined in it ; and with- 
out ſhewing there was a Cauſe, no Man's Oath can be given in 
Evidence, inaſmuch as it appears to be no mœe than a voluntary 


Affidavit. 


What a Man himſelf, who is living, has ſworn at one Trial, 
can never be given in Evidence at another to ſupport him, hecauſe 
it is no Evidence of the Truth; for if a Man be of that ill Mind 


to (wear falſly at one Trial, he may do the ſame at another on the 


ſame Inducements : But what a Man ſays in Diſcourſe, without 
Premeditation or ExpeQation of the Cauſe in Queſtion, is good 
Evidence to ſupport him, becauſe that ſhews that what he ſwears 


1s 
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is not from any undue Influence. But if a Man have ſworn at ane 


Trial different from what he has ſworn at another, this is good 
Evidence to his Diſcredit. 


A Witneſs was ſworn in a Trial at Bar in C. B. between the Green » 
ſame Parties on the ſame Iſſue, and he was ſubpœna'd by the De- Gatewiek, 
fendant to appear at a ſecond Trial in K. B. and his Charges given _ SIR 
him, but he not appearing Perſons were admitted to ſwear what he * 


ſwore in C. B. for the Court ſaid they would preſume he was kept 
away by the Plaintiff's Practice.— This Suppoſition was ſtrength- 


ned by his having been produced by the Plaintiff at the former 
Trial. | 


On an Appeal for Murder the' Plaintiff cannot give the Indict- 1 Sid. 325, 


ment in Evidence againſt the Priſoner, and what a Perſon ſwore 
upon it at the Trial; for as the Indictment cannot be Evidence 
(between other Parties) by- Conſequence the Oath on the Indict- 
ment cannot be Evidence: And as the Evidence on the Indict- 
ment cannot be ſhewed by the Plaintiff in the Appeal, neither 
can it by the Defendant for the Reaſon already given in Regard to 
giving Verdicts in Evidence. ITE | 

However to this general Rule there are the ſame Exceptions as 
have been already taken Notice of in Regard to Depoſitions. 


A Verdict with the Evidence given, in an Action brought by per Holt 14 
the Carrier for Goods delivered to him to be carried, ſhall be gi- W. 3. at 


ven in Evidence in an Action brought by the Owner againſt the 
Carrier for the fame. Goods, for it is ſtrong Proof againſt him that 
he had the Plaintiff's Goods ; and in Caſe the Witneſs be dead, 
or cannot be found, is the beſt Evidence that can be had, for it 
amounts to a Confeſſion in a Court of Record. 


Note; Though the bare producing the Poftea is no Evidence; Su. 162; 


of the Verdict, without ſhewing a Copy of the final Judgment, 
becauſe it may happen that the Judgment was arreſted, or a new 
Trial granted ; yet it is good Evidence that a Trial was had be- 
tween the ſame Parties, ſo as to introduce an Account of what a 
Witneſs ſwore at that Trial who is ſince dead. So a Nonſuit, 
with Proof of the Evidence upon which the Plaintiff was non- 
ſuited, may be given in Evidence in another Action brought by 
the ſame Party. | | 


A Decree in Chancery may be given in Evidence between the 


: SY. k Mod. 231: 
ſame Parties, or any claiming under them, for their Judgments * 


muſt be of Authority in thoſe Caſes, where the Law gives them 
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a Juriſdiction; for it were very abſurd that the Law ſhould give 
them a Juriſdiction, and yet not ſuffer what is done by Force of 


that Juriſdiction to be full Proof. 


So a decretal Order in Paper with Proof of the Bill and Anſwer 
(or if they are recited in the Order) may be read. 


And Note; Where-ever a Matter comes to be tried in a colla- 
teral Way, the Decree, Sentence, or Judgment of any Court ec- 
cleſiaſtical or civil, having competent Juriſdiction, is concluſive 
Evidence of ſuch Matter; and in- Caſe the Determination be final 
in the Court of which it is a Decree, Sentence, or Judgment, ſuch 
Decree, Sentence, or judgment, will be concluſive in any other 
Court, having concurrent Juriſdiction. 

In Conſequence of the firſt Part of this Rule; if in Ejectment 

a Queſtion aroſe about the Marriage of the Father and Mother of 
the Plaintiff, a Sentence in the eccle ſiaſtical Court in a Cauſe of 
JaQtitation, would be concluſive Evidence. So where the Defen- 
dant in an AQion of Aſſault and Battery, juſtified a Maihem done 
by him as an Officer in the Army for diſobeying Orders, and gave 
in Evidence the Sentence of the Counſel of War upon a Petition 
againſt him by the Plaintiff, and the Petition being diſmiſſed by 
the Sentence, it was holden to be concluſive Evidence in Favour 
of the Defendant. . So in an Action upon a Policy of Inſurance, 
with a Waranty that the Ship was Swed:/b, the Sentence of a 
French Admiralty Court condemning the Ship as Engliſh Property, 
was holden concluſive Evidence. So in an Action of Trover for 
Goods, Judgment of Condemnation upon an Information in the 
Exchequer would be concluſive, So in the Caſe of the King and 
Hebden before put, Judgment of Ouſter was allowed to be conclu- 
five Evidence of the Ouſter of a third Perſon, the Mayor, by 
whom the Defendant was admitted. 

But this Part of the Rule muſt be taken with this Reſtriction, 
that the Matter determined by ſuch Decree, Sentence, or Judg- 
ment, was determined ex direfo, and not in a collateral Way. 
Therefore if in an Information againſt A. Iſſue were taken on J. S. 
being Mayor of ſuch a Borough in ſuch a Year, and it were found 
he was not Miyor, ſuch finding and Judgment thereon would 
not be Evidence on the like Iſſue in an Information againt B. 


Robins's Caſe $0 if a Suit were inſtituted in the eccleſiaſtical Court by B. againſt 
in C. B.1760. C. for a Divorce Cauſa Adulterii with D. and ſhe were to plead 


that ſhe was married to D, and upon Proof made, the Court ſhould 
MT. : ſo 
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ſo pronounce, and accordingly diſmiſs B.s Libel; yet that 0905 


be no Evidence, in an Ejectment in which the Marriage between 


C. and D. came in Diſpute, So if in an Ejectment between a 
Deviſee and the Heir at Law, the Defendant obtaining a Verdict 
upon Proof that the Will was not duly executed, yet he could not 


give it in Evidence on another Ejectment brought by another De- 


viſee. 
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In Conſequence of the ſecond Part of the Rule, if A. having Hutchinſon's 
killed a Perſon in Spain were there proſecuted, tried and acquit- Cf, * 


ted, and after ward were indicted here, he might plead the Acquit- 2 
tal in Spain in Bar; becauſe a final Determination in a Court 


having competent Juriſdiction is concluſive in all Courts of con- 
current Juriſdiction. So in Dower, if the Defendant plead ne un- 
ques accouple, and upon this Iſſue the Biſhop certify the Marriage, 
and ſuch Certificate be inrolled, and Judgment given for the De- 
mandant thereon ; in the like Action againſt any other Tenant, 
the Defendant will be concluded from pleading the like Plea ; for 
the Fact having been ex directo determined between the Parties, {o 
that it can never again be controverted by them, the Record is 
concluſive Evidence of ſuch Fact againſt all the World. | 
Though a Conviction in a Court of criminal Juriſdiction be con- 
cluſive Evidence of the Fact, if it afterward come collaterally in Con- 
troverſy in a Court of civil Juriſdiction; yet an Acquittal in ſuch 
Court is no Proof of the Reverſe. As ſuppoſe the Father convic- 
ted on an Indictment for having two Wives this would be conclu- 


ſive Evidence in an Ejectment, where the Validity of the ſecond 3 Mod. 164. 


Marriage was in Diſpute. But an Acquittal would not prevent the 
Party from giving Evidence of the former Marriage, ſo as to bar 
the Iſſue of the ſecond; for an Acquittal aſcertains no Fact as a 


Conviction does; nor would a Conviction be concluſive, ſo as to Ld. Howard 
bar the Party in a Writ of Dower of Appeal, where the Legality of ©: Lady In- 


the Marriage comes in Queſtion. However it would be Evidence: 
before the Biſhop on the Iſſue ze unques accouple ; for though the 
Fact of the Marriage be not concluſive Evidence of the Legality 
of it, yet it is prima facie a Proof of it. 


chiqui * 


If a Man deviſe Lands by force of the Statute of H. 8. of Wills, 1 R. A. 678. 


or by Cuſtom, the Probate of the Will in the Spiritual Court can- 
not be given in Evidence; for all the Proceedings, as far as relate 


to Lands, are coram non Judice, for they have no Power to authen- 


ticate any ſuch Deviſe, and therefore a Copy produced under their 
Seals is no certain Evidence of a true Copy, 


11 But 


An Introduction to the Law 


But the Probate of a Will is good Evidence as to the perſonal 
Eſtate, becauſe they have the Cuſtody of all Wills that concern 
the perſonal Eſtate, and they are the Records of that Court, and 
therefore a Copy of them under the Seal of that Court muſt be 
good Evidence; and this is ſtill the more reaſonable, becauſe it is 
the Uſe of the Court to preſerve the original Wills, and only- to 
give back to the Party the Copy of the Will under the Seal of the 
Court, 


Kempton and The Eccleſiaſtical Court never grants an Exemplification of 
58. k. B. Letters of Adminiſtration, but only a Certificate that Adminiſtra- 
tion was granted; therefore when a Leſſee pleads an Aſſignment 
of a Term from an Adminiſtrator, ſuch Certificate is good Evi- 
1 Lev. 25- dence. So would the Book of Eccleſiaſtical Court, wherein was 
Smartle and Entered the Order for granting Adminiſtration, So would the 
Williams Copy of the Probate of the Will be Evidence of S. S. being Ex- 
Rage, C. ecutor, but a Copy of the Will would not be Evidence of it. 
Raym. "744, Where a Perſon in Ejectment would prove the Relation of a 
Father and Son by his Father's Will, he muſt have the Original 
Will, and not the Probate only, for where the Original is in 
Being, the Copy is no Evidence; beſide, the Seal of the ama 
does not prove it a true Copy, unleſs the Suit only related to 
Pettit and Pet- ſonal Eſtate. But the Ledger Book is Evidence in ſuch Caſe, * 
it, 17 1 cauſe this is not conſidered merely as a Copy, but is a Roll of the 
Court ; and though the Law does not allow theſe Rolls to prove 
a Deviſe of Lands, yet when the Will is only to prove a Rela- 
tion, the Rolls of the Spiritual Court, that has Authority to inrol 
Ca. K. B. 375. all Wills are ſufficient Proof of ſuch Teſtament, And under 
particular Circumſtances the Ledger Book may be Evidence even 
in a Deviſe of a real Eſtate; as where in an Avowry for a Rent 
Charge, the Avowant could not produce the Will under which 
he claimed, that belonging to the Deviſee of the Land ; but pro- 
ducing the Ordinary s Regiſter of the Will, and proving former 
Payments, it was holden, to be ſufficient Evidence againſt the 
Plaintiff, who was Deviſee of the Land charged, But it has 
been often holden, that a Copy of the Ledger Book is not Evi- 
dence ; yet, ſince the Original would be read as a Roll of the 
Court without further Atteſtation, it ſeems fit the Copy ſhould be 
read, The contrary Practice has been founded upon the Miſtake, 


that the Ledger Book is read as a Copy, ſo that the Copy of that 
ig 


: 
r 
I 
7 
f 
1 


0 % 
G 
5 
[a 
o 5 * 
jp 
k 
»f 
1 
o 8 * 
* 
py | © 
1 
* - 
= 
*, 7 
> » 
11 N 
. 
* . 
8 _ 
, ta 
| ir 
-® 
7 
9 
- 
3 
- % 
> & 
t = 
+ 
v4 5 
ö . 
* „ 
7 = 
1 
= 
* x © 
a 85 
1 
13 
PR 
f * 
11 | 
wad : ; 
T ++ 
** : 
* * U 
„ 
. WS 
l | " 
G q 4:8 
1 „ Y + 
'S \ l 4 
k 
* 1 
1 r 1 
0 * 
k 00 
K p 
* * 
+ 228 
is G += 42 
- > bs 
* 4 7 
z®. * * 
* 1 
1 
. 
bY oY l 
0 y 
: * 
iv 1 $ 
TS * ' 
_ * * 
. 
» - * k 
þ . Ta 3 29 
. 4 
'# 4 . 
1 N X 
TY; 33 
„ * £8 = 
1 14 : 
4 — 4 
'£ p 
* "3 
28 9 -* 
». "1 8 
* "2 
2 4 
g 17 
1 
8 
ien 
7 * 
. * 
3 
1 P 
* 
„ mn , 
+ * 1 
— 
5 "= ON 
* PS; © 
\ 2 = 
\ 
1 4 F 
# 64 = 
F; $ * 
27: WY 
Ty * 
+. 
„ 
4 
y 
. 4 
\ 2 
1 
x 
l 0 
8 
* 
. 
4 
it 
1 
"p 
G . 
4 : 1 
, 
< 
1 
» 6 19 
I 
42 2 
. 
1 * 
* 
70 of 0 
; [ _— - 
1 
1 1 y . » 
n 
y 1 
x 12 
Fo 8 0 
9 
þ o : 
F N 


Relative to Trials at Niſi Prius. 243 


is but the Copy of a Copy; whereas the Ledger Book is read as 
a Roll of the Court. LY 
Though in a Suit relating to a perſonal Eſtate, the Probate of the Raym. 405%. 
Will under the Seal of the Eccleſiaſtical Court is ſufficient Evi- “Sid. 359. 
dence, yet the adverſe Party may give in Evidence that the Pro- 
bate is forged, becauſe ſuch Evidence ſuppoſes that the Spiritual 
Court has given no Judgment, and fo there is no Reaſon for the 
Temporal Court to be concluded by it.—So the adverſe Party Ibid. 
may prove, that the Teſtator left Bona Netabilia againſt the Pro- 
bate by an inferior Court, for then ſuch Court had no Juriſ- 
dition. | N | | 
So if Letters of Adminiſtration be ſhewn under Seal, you may Ibid. 
give in Evidence that they were revoked, for this is an Affirmance 
of the Proceedings in the Spiritual Court, and does not at all con- 
trovert the Righteouſneſs of their Deciſicn. 
And now to take Notice of other publick Matters, which are 
not Records. "BY $58 
1. The Rolls of a Court Baron are Evidence, for they are the 
public Rolls by which the Inheritance of every Tenant is pre- 
ſerved ; and they are the Rolls of the Manor Court, which was 
antiently a Court of Juſtice relating to all Property within the 
Diſtrict. 5 | f 
2. The Regiſter of Chriſtenings, Marriages and Burials is good 
Evidence, or the Copy of it. Nay, Proof viva voce of the Con- 
tents of it without a Copy has been admitted ; yet the Propriety 
of ſuch Evidence may well be doubted, becauſe it is not the beſt 
Evidence the Nature of the Thing is capable of. 3 
Though it appear in Evidence, that the Regiſter was made 2 Str. 1073: 
from a Day Book, kept by the Miniſter for that Purpoſe, yet the 
Day Book will not be admitted to contradict the Entry in the Re- 
giſter, Ex. gr. to prove a Child baſe born, where no Notice is 
taken of it in the Regiſter, which would therefore be Evidence 
to prove him legitimate, 
3. The Pope's Licence without the King's has been holden palm. 5327. 
good Evidence of an Impropriation, becauſe anciently the Pope 
was taken for the ſupreme Head of the Church, and therefore 
was holden to have the Diſpoſition of all ſpiritual Benefices, with 
the Concurrence of the Patron, without any Regard had of the 
Prince of the Country ; and theſe ancient Matters muſt be judged 
3 28 according 
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Palm 38. 


Hob. 188. 


Gregory v. 
Withers, 
H. 28 Car. 2. 
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according to the Error of the Times in which they were tranſ- 
acted. 

4. A Pope's Bull is Evidence upon a ſpecial Preſcription to be 
diſcharged of Tythe ; where you only ſay that the Lands belonged 
to ſuch a Monaſtery, and were diſcharged at the Time of the 
Diſſolution, for then they continue diſcharged by the Act of Par- 
liament; but it is no Evidence on a general Preſcription to be. 
diſcharged, becauſe that would ſhew the Commencement of ſuch 
a Cuſtom, and a general Preſcription is that there was no Time 
or Memory of Things to the contrary. 


5. If the Queſtion be, whether a certain Manor be ancient De- 
meſne or not, the Trial ſhall be by Domeſday Book, which will 
be inſpected by the Court? | 5 

In Ejectment for the Manor of Artam, the Defendant pleaded 
ancient Demeſne, and when Domeſday Book was brought into 
Court, would have proved that it was anciently called Nettam, 
and that Nettam appears by the book to be ancient Demeſne ; but, 
he was not permitted to give ſuch Evidence, for if the Name be 
varied, it ought to have teen averted on the Record, 

6. To know whether any Thing be done in or out of the Ports, 
there lies in the Exchequer a particular Survey of the King's Porte, 
which aſcertain their Extent. | 

7. An old Terrier or Survey of a Manor, whether eccleſi- 
aſtical or temporal, may be given in Evidence, for there can be 


no other Way of aſcertaining the Old Tenures or Boundaries. 


2 Jones 224. 


Ca K B. 85. 
Sal. 281. 


A Terrier of Glebe is not Evidence for the Parſon, unleſs figned 
by the Churchwardens as well as the Parſon ; nor then neither, 
if they be of his Nomination; and though it be ſigned by them, 
yet it feems to deſerve very little Credit, unleſs it be likewiſe 
figned by the ſubſtantial Inhabitants ; but in all Caſes it is ſtrong 
Evidence againſt the Parſon. 

8. Rolls or ancient Books in the Heralds Office are Evidence to 
prove a Pedigree; but an Extract of a Pedigree proved to be taken 
out of Records ſhall not, becauſe ſuch Extract is not the beſt 
Evidence in the Nature of the Thing, as a Copy of ſuch Records 
might be had. | 1 

9. Camden's Britannia would not be Evidence to prove a par- 
ticular Cuſtom; but a general Hiſtory may be given in Evidence 
to prove a Matter relating to the Kingdom in general; as in the 


Caſe 
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Caſe of Neal and Jay Chronicles were admitted to prove, that 
King Philip did not take the Stile in the Deed at that Time, Arpt 
V. of Spain not having then ſurrendered. 

10. The Regiſter of the Navy Office, with Proof of the Me- = — b. 
thod there uſed to return all Perſons dead, with the Mark Dd. is 6 E B. * 
ſufficient Evidence of a Death. 

11. An Inventory taken by a Sheriff on an Execition i is Evi- 2 Keb. 277. 
dence between Strangers to prove the Quantity and Value of the 
Goods; for the Law intruſting him with the Execution muſt truſt 
him throughout. 

We come now in the ſecond Place to that which is only private 
Evidence between Party and Party, and that is alſo two-fold, either 
Deeds or other Matters of an inferior Nature. 


oF Deeds, 


HE Rule is, That when any Perſon FT EIS by a Deed in 
_- 0: nl Pleadings, he ought to make a Profert of. it to the. 
Court; and where he would prove any Fact in Iſſue by a Deed, 
the Deed itſelf muſt be ſhewn. 
In every Contract there muſt be apt Words to ſhew what Right 
is transferred, and to whom, and the Senſe and Significa tion of A | | 
theſe Words muſt be expounded by the Law. There muſt there-- | ; 
fore be a Proſert made of all ſolemn Contracts. 1. For the Secu- 
rity of the Subject, that what Right is transferred may be adjudged bi 
of according, to the Rules of Law. 2. Becauſe all Falter, in | 4 
a Court of Juſtice mult ſet forth the Thing demanded ; now the 8 
Thing demanded cannot be ſet forth without ſhewing the Inſtru- 
ment upon which the Demand aries, 
But where a Man ſhews a good Title in himſelf, every thing 
collateral to taat Title ſhall be intended, whether it be ſhewn or 
not. 
A Matter collateral to a Title is what does not enter into the 
Effence or Being of a Title, but ariſes a/zzznde, fo that there muſt 
be a Derivation of Title without | it, As where a Man declares of co. L. 106 
a Grant of Feoffment of a Manor the Attornment (which is col- Cr. E 401. 
lateral to the Title) ſhall be intended. So in Treſpaſs the Dcfen- 6 co Beha. 
dant conveyed the Houſe in which, Cc. by Feoffment from J. S. my Caſe: 
and juſtified Damage feaſant; the Plaintiff replied that J. S. be- J. des. 
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Co. L. 267. 
10 Co. 92. 


2 R. A. 682. 


Co. L. 281. 


Fre the Feoffment made a Leaſe to 
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N. who aſſigned to him; 
the Defendant rejoined that the Leaſe was made on Condition, 
that if J. N. aſſigned over without Licence by Deed from FJ. S. 
that then FJ. &. ſhould re- enter; the Plaintiff ſur-rejoined that 
J. S. did by Deed give, Licence, without making a Profert of the 
Deed; this Sur-rejoinder was allowed to be good, becauſe the 
Flaintiffs Title was by Aſſignment of the Leaſe from J. N. and 
conſequently the Licence of J. S. is but a Matter collateral to the 
Aſſignment, and by Conſequence the Deed muſt be intended to 
be well and legally made, though it be not ſhewn to the Court. 
But there is another Difference, and that is where the Deed is 
neceſſary ex inſlitutione Legis, and where it is neceſſary ex provi- 


one Homints ; for where the Deed is neceſſary ex in//ztutione Legis 


there you muſt ſhew it; for it is repugnant that the Law ſhould 
require a Deed, and not put you to ſhew that Deed when it is 
made; as if you are obliged to ſhew the Attornment of a Corpo- 
ration, you muſt ſhew a Deed, inaſmuch as incorporate Bodies by 
the Rules of Law cannot act but by incorporate Inſtruments ; 
therefore no Attornment is ſhewn unleſs a Deed be ſhewn alſo. 
But where a Deed is neceſſary ex provi/ione Hominis, there when 
it is collateral, as in the Caſe of a Licence before mentioned, it 
need not be ſhewn; for the private Act of the Parties ſhall not 
controul the Judgment of the Law, that intends all ſuch collateral 
Matters without ſhewing. 

Nor can Privies in Eſtate take any Advantage of a Deed with- 
out ſhewing it; as if there be Tenant for Life, Remainder in Fee, 
and there be a Releaſe to him in remainder, Tenant for Life can- 
not take Advantage of it without ſhewing the Deed; for fince the 
Right paſſes merely by the Deed, to ſay any Perſon releaſed with- - 
out ſhewing the Deed, would not be a good Plea. 

And to explain this Matter further, a Difference is to be taken 
between Things that lie in Livery and Things that lie in Grant; 
for Things that lie in Livery may be pleaded without Deed, but 
for a Thing that lies in Grant regularly a Deed muſt be ſhewn, 

Therefore a Man may plead that J. S. enfeoffed him without 
ſaying per. indenturam, and yet give the Indenture in Evidence, 
bis the Feoffment is made by the Livery, and the Indentuce 
is only Evidence of ſuch Feoffment. But if a Man plead that 
J. S. enfeoffed him by Deed, it may reaſonably be doubted, 


Whether 
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Whether he can give a Parol Feoffment in Evidence, becauſe he 

has bound himſelf up to a Feoffment by Deed. 

And though ſince the Statute of Frauds the Ceremony of Livery 

only is not ſufficient to paſs an Eſtate of Freehold or Term of 

Years, but there muſt be a Deed or Note in Writing, yet it is not 

neceſſary to ſet out ſuch Conveyance in the Pleadings, for they 

are as they were formerly, feoffavit et demifit. 

A Man may plead a Condition to determine an Eſtate for Years 

without Deed, for it begins without any Livery, and therefore the 

Party is not eſtopped by any notorious Ceremony from averring 

the Condition : But where a Man ſets out a Feoffment, the other 

Party may reply that it was by Deed, and ſhew the Condition, for 

then there is an Eſtoppel againſt an Eſtoppel, and ſo the Matter is 

in equal Balance, and therefore muſt be determined according to 

Truth. 

Things that lie in Grant are all Rights; as Fairs, Markets, Co. L. 225. 

Advowſons, and Rights to Land where the Owner is out of Poſ- 

ſeſſion; and as they cannot viſibly be delivered over, therefore 

they muſt paſs by the next Sort of Conveyance, that holds the ſe- 

cond Place in point of Solemnity, and that is by Grant under the 

Hand and Seal of the Party. 

Now a Perſon that claims any Thing lying 1 in Grant muſt ſhew ,, co. Dr. 

his Deeds, or otherwiſe he muſt preſcribe in the Thing he pretends Lifield's Cafe, 

to, and the Preſcription being ſuppoſed immemorial, ſupplies the 

Place of a Grant. 

He alſo that has a particular Eſtate by Agreement of Parties, 10 Co. 93. 

muſt ſhew not only his own Conveyance but the Deeds Paramount, | | 

for there can be no Title made to a thing lying in Agreement, | 

but by ſhewing ſuch Agreement up to the firſt original Grant, g 
But where any Perſons claim any particular Eſtate by Act in 10 co. 94, EE! 

Law, they may make their Claim without ſhewing their Deeds ; as ] 

Tenant in Dower, or by Elegit, or Guardian in Chivalry, may 

claim an Eſtate in a Thing lying in Grant. without ſhewing the 

Deed, for when the Law creates an Eſtate and yet does not give 

the particular Tenant the Property of the Deeds, it muſt allow the _ 

Eſtate to be demanded without them. 

So they may plead a Condition without ſhewing the Deed, * Co. L. 225. 

cauſe they claim an Eſtate by Act of Law, and therefore are not b. 

eſtopped by the Act of Livery, and therefore they may claim an 

Eſtate defeated by the Condition without a Deed, 

I | 8 But 
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But Tenant by the Curteſy cannot claim any Eſtate lying in 
Grant without the Deed, becauſe he has the Property in, and 
Cuſtody of the Deeds in Right of his Wife, and that Property 
2 be diveſted out of him during the Continuance of his 

ate. 

So alſo he cannot defeat an Eſtate of Freehold without ſhewing 
the Deed, for the Act of Livery is an Eſtoppel that runs with the 
Land, and bars all people to claim it by Virtue of any Condition, 


without the Condition appear in a Deed, and ſince the Cuſtody 
of the Deed reſides with him he muſt ſhew the Deed. 


But where a Perſon is an utter Stranger to any Deed, there in 
panning he is not compelled to ſhew it. As if a Man mortgage 


Land, and the Mortgagee let the Land for a Year reſerving 
Rent, and then the Condition be performed, and the Mortgagor 
re- enter; the Leſſee in Bar of an Action of Debt may plead the 
Condition and Re- entry without ſhewing the Deed, for the Leſ- 
ſee was never entitled to the Cuſtody of the Deed. 4 

So if a Man bring a Præcipe againſt him, he may plead that he 
was only a Mortgagee, and that the Condition was performed,” ſo 
that he has no longer Seiſin of the Eſtate, and this without ſhew- 
ing the Deed ; for upon Performance .of the Condition the Pro- 
perty of the Deed is no longer in the Mortgagee, but it ought to be 
rebailed to the Mortgagor. | 

So if in an Action of Waſte, or in Diſcharge of the Anceſtor's 
Rent, the Tenant plead a Grant of the Reverſion and Attornment 
after, he need not ſhew ſuch Grant. bo 

As no Party ſhall take Advantage of his own Negligence in not. 
keeping of his Deeds, which in all Cafes ought to be fairly produ- 
ced to the Court ; ſo his Adverſary ſhall not take any Advantage 
in his violent detaining of them ; for the one by the violent taking 


away of the Deeds give a juſt Excuſe to the other for not having- 


them at Command ; and no Man can ever take Advantage of his 
own Injury, and therefore i it is a good Plea för one Party to ſay, 


that the other entered and took away the Cheſt in which the F 


Deeds were. 


Letters Patent inrolled in the ſame Court, or Records of the 
ſame Court, need not be proferred to the Court, but a Deed in- 
rolled muſt ; for all Records that are public Acts, and that lie for 


the Direction of that Court in Matters of Judicature, muſt be taken 


Notice of, and therefore they need but be referred to with a Prout 
4 | Fatet 


Relative to Trials at Niſi Prius. 
tatet per Recor dum, for the Court will take Notice of the Courſe 
and Orders of the Court upon Reference to them. The Deeds 
inrolled are no more than the private Acts of the Parties authenti- 
cated by the Court, and they do not lie for the Direction of the 
Court, but take hold of the Authority of the Court to give them 
Credit, and therefore the Court does not take Notice of them 
unleſs they be pleaded.— But by 10 Ann. c. 18. where any Bar- 

ain and Sale incolled is pleaded with a Profert, the Party to an- 
er ſuch Profert, may produce a Copy of the Inrolment. 


Since the Term to avoid entring the ſeveral Continuances of; Co. 74; 


Buſineſs is reckoned as one continued Law Day; therefore the 
Deeds pleaded ſhall be in the Cuſtody of the Law during the 
whole Term, being the Day wherein they are pleaded; and being 
then before the Court, any Body may take Advantage of them; 
but ſince they belong to the Cuſtody of the Party, if the Deed 
be not denied, it ſhall go back to the Party after the Term is 
over, and then no Body can take Advantage of it without a new 
Profert. Therefore the Plaintiff in K. B. may take Advantage of 
the Condition of a Deed in his Replication, becauſe it runs, et 
prædict A. dicit, as of the ſame Term; but he cannot take Ad- 
vantage in his Replication of a Deed in C. B. becauſe they enter 


an Imparlance to another Term. But where the Deeds comes in Co. L. 231.6; 


and is denied, it remains in Court till the Plea is determined; 
therefore while it is tied up to one Court, and is impoſſible to be 
removed, it ſhall be pleaded in another without ſhewing. And 


if on the Iſſue of Non ef factum it be found againſt the Deed, it Salk. 215. 


ſhall be kept in Court for ever, to hinder any more Uſe being 
made of it. 


In an Action of Debt upon Bond is Matter of Subſtance to Cr. J. 32. 


make a Profert of the Deed, becauſe it is the Contract on which 
the Court ought to found their Judgment, and therefore it ought 


to be exhibited to the Court. But it is hot Matter of Subſtance 2 $aurd. 402. 


to ſhew Letters of Adminiſtration, for whether they be be legally 
granted or not, belongs to the Cognizance of the Spiritual Court, 
and therefore their Legality cannot be weighed at Common Law. 


Wherever the Plaintiff is bound to make a Profert, the Defen- str. 1186. 


dant is by Law intitled to Oyer, nor can the Court upon any Pre- 
tence diſpenſe with the giving of it. 


Secondly, Of giving Deeds 1 Evidence to the Jury. 
* K And 
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And the general Rule is, that the Deed itſelf muſt be given in 
Evidence, and muſt, be proved by one Witneſs at the *v. by 
But there are fore Exceptions to the general Rule of giving the 
Deed itſelf in Evidence. { 
1 M. 94. od Where the Deed is proved to be in the Hands of the oppo- 
arty, who upon being called upon refuſes to produce it, a 
. 0 it will be a good Evidence; but ſuch Copy ought to be 
proved by a Witneſs who has compared it with the Original, for 
1 Keb. 119% ocherwiſe there is no Proof of its being a true Copy. For the 
ſame Reaſon, where a Will remains in Chancery by the Order, of 
the Court, a Copy may, be given in Evidence, becauſe the Origi- 
10Co 92. nal is not in the Power of the Party. So where it is proved, that 
the Deed itſeVf is deſtroyed by. Fire, a Copy of it may be given 
in Evidence ; but king in ſuch Caſe, if it came out in Evi- 
Thurſton v. dence, and that there are two Parts executed, and the Loſs of one 
—_ an only was proved, a Copy would not be admitted. So if it were 
1744. proved, that the Deed came into the Hands of the Defendant's 
— and Brother, under whom the Defendant claims, a Copy ought to be 
Symon"? read, even though the Defendant have ſworn in an Anſwer in 
1744. Chancety that he has not got the Original. — And in theſe Caſes, 
Snuff, if the Party have no Copy he may produce an Abſtract, nay even 
14 G. 2. K. B. give Parot Evidence of the Contents. And where Poſſeſſion 
| has gone along with a Deed many Years, the Original of which 
side 203. is loſt or deſtroyed, an old Copy or Abſtract may be given in E- 
viidence without being proved to be true, becauſe in ſuch Caſe it 
may be impoſſible to give better Evidence. PEPIN | 
As to the ſecond. Part of the Rule ; the Deed = be proved 
to the Jury by one Witneſs: at let ſor though the Deed be pro- 
duced under Hand and Seal, and the Hand of the Party be proved, 
A that.is no full Proof of the Deed. ; for the Delivery, is neceſ- 
ſary to the Eſſence of the 1 and there is no Proof of a De- 
livery but by a Witneſs. who ſaw it, „ «.. 
Ca K B. But to this Part of the Rule there are, likewiſe Exceptions, As 
500. where the Witneſs to a Deed being ſubpeena'd did not appear, but 
to prove it the Party's Deed they proved an Indorſement, reciting 
a Proviſo within, that if he paid ſuch a Sum the Deed ſhould be 
void, and acknowledging that the Sum was not paid, and by the 
Indorſement he en owned it todes his Deed, and upon this 
it was read, 


14 10 þ ö 1 YIUnNAL! Fo 17 #73Q*? , , 4 18 
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So it has beœen holden, that a Deed to lead the Uſes of 4 Pine Olaſcock v. 
or Recovery may be read without Proof of its being ene +2408 


th redſba 30 uch Werse es be, that. By the Pig CANE le rise, . 1: W. 


it appears the Parties intended to convey the Land to 950 Uſe or 

other, ant tRerefore the Law will admit of flight Proof to eee 
what Uſe was intended; ſince the flighteſt Proof-without' other to 
contradict it, wilt turn the Prefumption on that Sie andithere- Selk. 237. 
fore though a Countet-part'of + Deed without other Circumſtan- 

ces be not Evidence in other Caſes, yet it has been holden ſo to A 


in the Caſe of a Fine and Recovery. However, in Ce re- 

ſerved from Hergford Aﬀizes by Mr. Juſtice William Forkeſcur, Griffith and 

all the Judges were of Opinion that ſuch a Deed to lead the Uſes ous: 0J of 

of a Fine. muſt be proved, and therefore i it ſeems, as if che Caſe 3 in, 

Salk. likewiſe were not Law. Vs 
If the Deed be thirty Years old it may has given in Evidetice 5 « 10 

without any Proof of the Execution of it: However, there duſlt 

to be ſome Account given of the Deed, where found, Se. ee 

if there be any Blemiſh in the Deed by Razure or Interlineationn. 


„nome 
the Deed ought to be proved, though it were above thirty Yeats chere! 


old, by the Witneſſes if living, and if they be dead, by proving 


the Hand of the Witneſſes, or at leaſt one of them, and alſo the 
Hand of the Party, in order to encounter the Preſumption ariing 


from the Blemiſhes in the Deed; and this ought more eſpecially 

to be done, if the Deed import a Fraud; as Where a Man con- Chettle 2 
veys a Reverſion to one, and aſter conveys it to another, and the . 
ſecond Purchaſer proves his Title; becauſe in ſuch Caſe the Pre- 

ſumption ariſing from the Antiquity of the Deed, is deſtroyed by 

an oppoſite Preſumption; for no Man ſhall be ſuppoſed guilty of 

ſo manifeſt a Fraud. 

It has been ſaid, that a Deed of Bargain and Sale inrolled tay 5 Co. 54. 
be given in Evidence, without proving the Execution of it, be- = 
cauſe the Deed by Law does need Inrolment, and therefore the Salk. 280, 
Inrolment ſhall be Evidence of the lawful Execution: But” that 2 
where a Deed needs no Inrolment, there, though ſuch Deed be 
inrolled, the Execution af it muſt be proved; becauſe ſince the 
Officer is not intruſted by the Law to inrol ſuch Deed, the Inrol- 
ment will be no Evidence of the Execution, and the Caſes i in the 
Margin are cited in Support of this Doctrine. However, the Law 
may well be doubted, notwithſtanding that Deeds of Bargain and 
Sale inrolled have frequently i in Trials at Ny prius been given in 
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Evidence without being proved. In Support of which Practice, 
the Caſe of Smartle and Villiams in Salk, is much relied on; but 
that Caſe is wrong reported, for it appears by 3 Lev. 387. that the 
the Acknowledgement was by the Bargainor, and ſo it is ſtated in 
Salk. M. S. beſides it appears from both the Books that it was 
only a Term that paſſed, and conſequently it was no Inrollment 
within the Statute. nin | 

If divers Perſons ſeal a Deed, and one of them acknowledge it, 
it may be inrolled, and may ever after be given in Evidence as a 
Deed inrolled ; but it would be of very miſchievous Conſequence 


to ſay therefore that a Deed inrolled upon the Acknowledgment 
of a bare Truſtee, might be given in Evidence againſt the real 


Owner of the Land without proving it executed by him. How- 
ever, that has been the general Opinion, and it ſeems fortified in 
ſome Degree by 10 An. c. 18. before taken Notice of. 

On the other hand it ſeems as abſurd to ſay that a Releaſe, which 
has been inrolled upon the Acknowledgement of the Releaſor, 
ſhould not be admitted in Evidence againſt him without being 
proved to be execured, becauſe ſuch Releaſe does not need Inroll- 
ment; and, in Fact, ſuch Deeds have often been admitted; and 
that was the Caſe of Smartle and Milliams; the Deed did not need 
Inrollment, yet being inrolled on the Acknowledgment of the 
Bargainor, it was read againſt him without being proved. 

A Deed may be given in Evidence on a Rule of Court by Con- 
ſent, without being proved; for the Conſent of Parties is conclu- 
five Evidence, as the Jury are only to try ſuch Facts wherein the 
Parties differ. at 50 Io 74 nt 

Though a Deed of Feoffment be proyed to be duly executed, 
yet that is not ſufficient to convey a Right, unleſs Livery of Seiſin 


be likewiſe proved. However, where the Deed is proved, and 


Poſſeſſion has always gone with the Deed, there Livery ſhall be 
preſumed : But if Poſſeſſion have not gone along with the Deed, 
the Livery muſt be proved; for ſince Livery is to give Poſſeſſion 
on the Deed, where there is no Poſſeſſion, the Preſumption is that 
there was no Livery, and conſequently Livery muſt be proved to 
encounter that Preſumption. If the Jury find a Deed of Feoft- 
ment, and that Poſſeſſion has gone along with the Deed, yet, un- 
leſs they expreſſly find a Livery, the Court cannot adjudge it a 
good Conveyance ; for.they are only Judges of what is Law, and 

| 34h have 
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TI nothing to do with any Probability of Fi; therefore: they 


cannot conclude that there was a Jawfal: e 0 unleſs the 
ury find a Delivery of the Fe. 4 


909. 4292 


If the Iſſue be Feoffavye. vel non, ahds Deed of Vboffinont and Hob. 72. 


Livery be proved, it cannot be given in Evidence that it was made 
by Govin to de fraud Creditors ; for it is a Feoffinent iel quei, Aud 
the Covin ought to have been ſpecially pleaded; aliter if the Iſſue 
be ſęhed or not ſeized; for he remains ſeized as to ne yes op — 
withſtanding the Feoffment. 5 1 

This leads me to take Notice of tlie ni Ads or Nea 
thas have been made to prevent” fraudulent Convèeyances andithe 
Determinations thereupon ; that it may be ſeen'by-wharBridenee 
a Conveyance Oy be eaten after the a of: it Has been | 

oved. 
N 13 Bliz. cap. 5. for the anoddicg and aboliſhing of any 
feigned covenous and fraudulent Feoffments, Gifts, Grants, Alie- 
nations, Conveyances, Bonds, Suits, Judgments; and Executions, 
as well of Lands and Tenements as of: goods and Chattles, con- 
trived to delay, hinder or defraud Creditors and others of their 
juſt and lawful Actions, Suits, Debts, Accounts, Damages, Pe- 
nalties, Forfeitures, Heriots, Mortuaries, and Reliefs; it is enac- 
ted, that all and every Feoffment, Gift, Grant, Alienation, Bar- 
gain, and — of Lands aþd: 'Tenements; 'Heredivanients, 
Goods and Chattels, by Writing or otherwiſe; and all and every 
Bond, Suit, Judgment, and Execution, had or made for any In- 
tent or Put poſe before declared, ſhall be taken (only as againſt 
them whoſe Action, &c. by ſuch convenous Practice is diſturbed, 
delayed or defrauded) tobe void; any Pretence, Colour, feigned 
Condition, exprefling of Uſe or other Matter, or Thing to the 
contrary notwithſtanding : Provided it ſhall not extend to an! 
Eſtate, or Intereſt in Lands or Tenements, Goods or Chattles, 
had, made, conveyed, or aſſured upon good Conſideration and 
bend fide to any Perſon not having at the Time of ſuch Convey- 
ance or Aſſurance, Notice of ſuch Covin, Fraud, or Colluſion. 


It ſeems ſettled that no Conveyance ſhall be deemed fraudulent wer ad 
within the Statute, unleſs it can be proved that the Perſon was in- Burrows in 
dobted at the Tine, or very near, ſo that they may be connected Canc. 1745 · 
together, though there have been Determinations to the contrary Taylor aud 


og * Sir 75 Head Forteſcue, M. of: N. 


A. 


Ar 1743. 
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Twyne's A. being indebted to B. in 4501. and to C. in 200 C. bring gs 

=_ 3 ©. Debt, —4 hanging the Writ, A. makes a ſecret Conveyance of 
all his Goods and Chattles to B. in Satisfaction of his Debt, but 
continues in Poſſeſſion, and ſells ſome, and ſets his Mark on other 
Sheep; and it was holden to be fraudulent within this Act. 
Becauſe the Gift is general. 2. 'The Donor, continued in Pol 
fion and uſed them as his own. 3. It was made pending the 
Writ, and it is not within the Proviſo; for though it is made on a 

Ca. Kk. 3. Zood Conſideration, yet it is not bond fide. But yet the * 

287. continuing in Poſſeſſion, is not In all Caſes a Mark of Fraud; 
where a Donee lends his Donor Money to buy Goods, and at "Gs 
ſame Time takes a Bill of Sale of them for ſecuring the Money. 

Baker and If A. make a Bill of Sale to B. a Creditor, and afterward to C. 

1.loyd, per another Creditor, and deliver Poſſeſſion at the Time to neither, 

106 and afterward C. get Poſſeſſion, and B. take them from him, C. 
cannot maintain Treſpaſs, becauſe though the firſt and ſecond Bill 
of Sale are both fraudulent againſt Creditors, yet they both bind 
A. and B.'s is the elder Title. 

2 Cr, 270. No Perſon can take Advantage of this-Statute but the Creditors 

themſelves, and therefore, where A. made a fraudulent Gift of 

his Goods to B. and then died, B. brought an Action againſt A.'s 

Adminiſtrator for the Goods, and the Court held he could not 

plead the Statute, or maintain the Poſſeſſion of the Goods, even 

to ſatisfy Creditors ; but the Creditors may charge the Vendee as 
Executor de fon tot. 

Hob 72. Judgment againſt J. K. who ted, and Scire Fatias againſt the 
Tenants, the Sheriff returned B. a Tertenant, who came in and 
pleaded, the T. K. enfeoffed him long before the Judgment, ab- 
ue hoc that he was ſeized at the Time of the Judgment, or at any 
Time after, whereupon Iflue, and the Jury find the Feoffment, 
but further add, that it was by Covin to defraud the Plaintiff and 
other Creditors, and Judgment for the Plaintiff, for T. K. remain- 
ed ſtill ſeized as to the Creditors notwithſtanding the enfeoffment ; 
but if the Iſſue had been taken directly, enfeoffed or not enfeoffed, 
it had been found againſt the Plaintiff 3 for it is a Feoffment tiel 

el. 

Hamond and : A Settlement being voluntary is only an Evidence of Fraud, yet 

Ruſſel, M. 12 jt has always been rekoned ſufficient in Reſpect to Creditors; but 

2 in Where a Father and Son join in making a Settlement, though after 

Marriage, yet it ſhall be taken to be a Bargain, and therefore will 
of 
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of itſelf maks a Conſideration, but that muſt be. where neither 
could make ſuch Settlement alone. 1 
So a Settlement after Marriage, the Portion being paid at the Pr, in | Ch, 
ſame Time, is good againſt Creditors. 80 it has been holden, oy | or: 
that a Settlement after Marriage, recited to be in Conſideration of / 
a Portion ſecured, where in Fact ſuch Portion has been n ſecured, 
ſhall be preſumed to be in Purſuance of an Agreement previous to 
the Marriage, though no Proof of it, and ſo will be 598 againſt 
Creditors, | 
R. ſurrenders a Copyhold to his Son; ;. afterwards on a Ironing! f lbid. 275. 
Marriage for his Son, he tells the Wife's Far | g this Co 
was ſettled, in Conſideration of which and ſome hol Lasch Lands. 
the' Marriage was had, and two thouſand Pounds paid as a Por- 
tion; and upon this the Surrender was holden not to be voluntary 
or fraudulent as againſt Creditors, 


> 


The Wife joined with the Huſband in letting an Incumbrance Pr. in u Ch, 33 


upon her Jointure, and barring the Intail, and then the Uſes were 
limited to the Huſband for Life, Remainder to the Wife for Life, 
Remainder to the Sons in Tail, Remainder to the Daughters in 
Tail who were not in the former Settlement; and it was holden 
that the Daughters were not Purchaſers, ſo as to ſhut out a Judg- 
ment Creditor, though the Wife's parting with her Jointure had 
been a good Conſideration to them if it had been ſo expreſſed. 

A. brought an Action againſt M. for lying with is Wife ; M. Lewkner a. 
before Jodghent made a Conveyance of his Land in Truſt for b 
Payment of Debts mentioned in a Schedule. A. recovered 5000 J. 149. 
and broug bt! 2 Bill to be relieved againſt the Deed as ffaudulegt, 
but it was holden not to be ſo, either in Lay or Equity ; for this 
being a Debt founded in malitia, it was conſcientious to prefer his 
ol Groton before it. 

Where the Heir made a ſraudulent Conveyance to defraud his Gooch's Caſe, 
Father's Creditors, it was holden that the Creditor might take 5 Co. Co. 
Advantage of this Statute upon the Iſſue Riens per diſcent. Howe 
ever ſince the 3 & 4 M. &. M. c. 14. this Point cannot come in, 
Queſtion. 5 

The next Statute to be taken Notice of is 27 El. c. 4. Which 
enacts that every Conveyance, Sc. of, in, or out of any Lands, 

Sc. had or made for the Intent or Purpoſe to defraud and deceive. 
ſuch Perſons as ſhall purchaſe in Fee, or Lif: cf Years, the ſame 
Lind, Sc. ſhall be deemed only as againſt that Perſon, and thoſe 
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chiming under him, to be void. Provided, it ſhall not etinnd to 
impeach any Conveyance, for good Confideration, and bond fide. 
And if any Perfon ſhall make any Conveyance with a Clauſe of 
Revocation, and after ſuch Conveyance ſhall bargain, fell, convey, 
or charge the ſame Land for Money or other good Conſideration 
paid or es, = firſt Conveyance, Cc. not by him revoked ac- 
cording to the Power referved) the former Conveyance, &c. as 
againſt the ſaid Bargainees, Venders &c. ſhall be deemed void; 
Provided that no lawful Mortgage made bond fide, and without 
Fraud, upon good Confideration, ſhall be impeached by this Act. 

Upon this Statute it hath been holden, That if a Man having a 
future Power of Revocation, ſell the Land before the Power com- 
mences, yet it is within the Act. So if the Power of Revocation 
be reſerved to be with the Conſent of A. who is one within his 
Power, 

No Purchaſer ſhall avoid a precedent Conveyance for Fraud or 
Covin, but he who is a Purchaſer for Money or other valuable 
Confideration. 

Tenant .in Tail articled to ſettle his Land in ftri& Settlement; i 
his Wife dying, and he haviog, only Daughters levied a Fine, and 
declared the Uſes to himſelf for Life, with Power to make a Join- 
ture, Remainder to his firft and other Sons in Tail ; afterward be 
married and executed the Power as to the Jointure | z but ſhewing 
the Deed made no Settlement on the Iſſue, had a Son, and died; 
the Daughters brought a Bill to have the Articles carried into Exe» 
cution, and it was ſo decreed; for the Son cannot be conſidered as 
a Purchaſer, there being no particular Contract to make him ſo, 

Whatever Conveyance is fraudulent againſt Creditors by 13 
Eli. will be fo againſt ſubſequent Purchaſers ; for the 27 E. 
has always received the molt liberal Conſttruction. 

The ſubſequent Purchaſer having Notice of ſuch n is 
of no Conſequence, for the Statute expreſsly avoids ſuch Con- 
veyance. 

A Deed, though it be fraudulent in its Creation, yet by Matter | 
ex poſt fadto may become good ; as if one make a fraudulent Feoff- 
ment, and the Feoffee make a Feoffment to another for valuable 


Conſideration, and afterward the Feoffor for valuable Conſidera- 
tion make a Senad Feoffment. 


If 
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If the Brother have in his Hands any of the -Siſter's Money, Brown ond 
and refuſe to pay it to her Huſband, unleſs he will make a Settle- 1%. 228 
ment upon her, ſuch Settlement will not be fraudulent. * 

A Mother on her eldeſt Son's Marriage, gave up an Annuity . merton ., 
iſſuing out of the whole Eſtate for an Annuity of the like A- Mitton C. B. 
mount iſſuing out of part of the Eſtate only; but which wag Mich. 8. G3. 
clearly ſufficient to pay the Annnity: This is a ſufficient Conſi- 
deration to prevent the Limitations in the eldeſt Son's Marriage 
Settlement to his Brothers, in Default of Iſſue of himſelf, from. 
being fraudulent againſt a ſubſequent Purchaſor. | 

If the Father make a fraudulent Leaſe of his Land, in order to , ©, 70. b 
deceive the Purchaſer, and die before he makes any Conveyance, i 
and afterward his Son convey to J. S. for valuable Conſideration, 
FJ. S. ſhall void the Leaſe. p 

Upon Not Guilty in Treſpaſs the Defendant gave in Evidence Had ad 
Articles by which Sir Robert Hatton (under whom the Plaintiff Neale in Sur- 
claimed as Heir) ſold to him three Hundred of the beſt Trees in“ 83. 
ſuch a Wood, to be taken between ſuch a Time and ſuch a Time, | 
and that he within the Time took the Trees ; upon which the 
Plaintiff proved that Sir Robert was only Tenant in Tail; but this 
being a voluntary Settlement of Sir Robert's own, Jones Chief Juſ- 
tice held clearly that this Sale, being proved to be for a valuable 
Conſideration, bound the Heir as a Caſe within this Act; beſides 
the Settlement was with a Power of Revocation, and the Plaintiff - : , 
was nonſuited. r | | 2 

The next Statute is 38 4 W. & M. c. 14. and that enaQs, © 
That all Wills, Diſpoſitions and Appointments of any Lands, 
Sc. ſhall be deemed, as againſt any Creditor of the Deviſor, to be 
fraudulent and of none Effect; with a Proviſo that any Deviſe or 
Diſpoſition for the raifing or Payment of any juſt Debt, or any 
Portion for any Child, other than the Heir at Law, in Purſuance 
of any Marriage Contract, or Agreement-in Writing zona fide 
made before Marriage, ſhall b2 in full Force, 6 

A Tenant for Life, Remainder to his firſt and other Sons in xynagen and 
Tail, Remainder to his own right Heirs for ever, entted into a Clarke in 
Bond and died, his Son entred, deviſed away the Eſtate, and died << 1741. 
without Iſſue. This Deviſe of 'the Reverſion was holden to be 
within this Act, for the Heir is Debtor being bound in the 


Bond. | 
LI If 
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If the Land be deviſed to the Heir for Payment of Debts, he 
ought not to plead Riens per n, for notwithſtanding the De- 
viſe he is in by Deſcent. 


By 1 Fac. c. 15. / 5. it is enaQted, That if any Perſon, who 
ſhall afterwards become a Bankrupt, (hall convey or cauſe to be 
conveyed to any of his Children, or other Perſon, any Lands or 
Chattels, or transfer his Debts into other Mens Names except upon 
Marriage of any of his Children, (both the Parties married being 
of the Years of Conſent) or ſome valuable Conſideration, the 
Commiſſioners may convey or diſpoſe thereof the ſame as if the 
Bankrupt had been actually ſeized or poſſeſſed, and ſuch Sale or 
Diſpoſition of the Commiſſioners ſhall be good againſt the Bank- 


rupt, and ſuch Children and Perſons, and all other claiming under 
them, 


The 21 Jar. 1. c. 19. /. 11, recites, That many Perſons before 
they become Bankrupts convey their Goods upon good Conſider- 
ation, yet ſtill keep the ſame, and are reputed Owners thereof, 
and diſpoſe of the ſame as their own; and therefore enacts, That 
if any Perſon ſhall become Bankrupt, and at ſuch Time (hall, by 
the Conſent and Permiſſion of the true Owner, have in their Pol- 
ſeſſion, Order and Diſpoſition, any Goods or Chattels, whereof 
they ſhall. be reputed Owners, the Commiſſioners Ny diſpoſe of 
them for the Benefit of the Creditors. 

Upon this Clauſe it has been holden, that Poſſeſſion of Lands 
being no Proof of Title as Poſſeſſion of Goods 1s, a Mortgagor 
continuing in Poſſeſſion is not within this Clauſe if he deliver up 
the Title Deeds; but a Mortgage of Goods, where Poſſeſſion 


does not go along with the Sale, is within it, unleſs it be a Choſe 
in Action, and there as Poſſeſſion cannot be delivered, Deliver 


of the Monimente and Means of reducing it into Poſſeſſion is ſuf- 


ficient; for the Delivery of the Muniments is in Law a Delivery 
of the Thing itſelf; as a Delivery of the Key of a Warehouſe is 
a Delivery of the Goods in it; <A Things fixed to the Freehold, 
till ſeparated, are Part of the F rechold, and therefore of them a 
Mortgage will be good without a Delivery. 


Note ; There may be a Delivery from one Parcener to another, 
or of Things i in patcenary to a third Perſon, 


Goods left in the Bankrupt's Poſſeſſion for ſafe Cuſtody on] 


y 
ſeem not to be within this Clauſe.—So Goods left with the Bank- 


rupt 
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rupt to ſell ; for one, who deals by Commiſſion, can gain no Cre- 1 P. W. 318. 
dit by his viſible Stock. | | | 
But the Statute of Frauds, all Devifes of Land muſt be in 
Writing, and figned by the Party deviſing the ſame, or by ſome 
other Perſon in his Preſence, or by his expreſs Directions, and 
atteſted and ſubſcribed in the Preſence of the Deviſor by three 
or more credible Witnefles. | 
If a Will be atteſted by two Witneſſes, and afterward the Teſ- Cath, zy. 
tator make a Codicil, which he declares to be Part of his Will, 
and that is likewiſe atteſted by two Witneſſes, yet it will not be a 
good Will within the Statute. But if a Man publiſh his Will in Jones and 
the Preſence of two Witneſſes who ſign it in his Preſence, and 88 K. 
a Month after he ſend for a third Witneſs, and publiſh it in his 7 109; 
Preſence, this will be good. | S. P. 
Lord Chief Juſtice Holt appears to have been once of Opinion, Show. 69. 
that it was neceſſary that the Teſtator ſhould fign the Will in the 
Preſence of the Witneſſes; but it ſeems to have been ſince ſettled 2 Williams 
to be ſufficient for him to own it before them to be his Hand. > Williams 
The Statute of Frands requires Atteſting in the Teſtator's Pre- 254 
ſence, to prevent obtruding another Will in the Place of the true 
one. But it is enough if the Teſtator might ſee, it is not neceſ- * 
ſary he ſhould actually ſee them fign ; therefore where the Teſta- 
tor had deſired the Witneſſes to go into another Room ſeven Vards | 
Diſtance to atteſt it, in which there was a Window broken, 
through which the Teſtator might ſee them, it was holden good, 
So if the Teſtator being fick ſhould be in Bed, and the Curtain 
drawn. - | | 
Note; Signing need not be by ſetting the Name to the Bot- Lemayn ant 
tom, it is enough if the Will be of the Teſtator's Hand- 1 
writing, and begin with I J. S. &c. and it has been ſaid, that Sx 
Sealing is Signing, and was ſo determined in. the Caſe of Wang. Grenville, H. 
ford and Wangford, by Lord Raymond at Guildhall, But this 9 
may well be doubted, becauſe the Meaning of the Statute in re- b 
quiring it to be ſigned by the Teſtator was for a further Security 
againſt Impoſition, which can be only by his putting his Name or 
Mark ; and of this Opinion was the Court of Exchequer in a 
late Cauſe, grounding themſelves upon the Opinion of Mr. 
Levinz, in Lemain and Stanly, and in the Caſe there cited by him 
out of 1 R. A. 245. 25. And if a Man make a Will on three Lea and Lib: 
L'l 2 Pieces 
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Pieces of Paper, and there be Witneſſcs to the laſt Paper, and 
none of them ever ſaw the firſt, this is not a good Will. 
Bond v Se- However where a Will confiſted of two Sheets, and the Con- 
3 12 ;. nection went on regularly from one Sheet to the other, and in the 
flirſt Sheet, the Teſtator gave Lands to Truſtees after mentioned 
upon Truſts there ſpecified, and in the laſt Sheet appointed Per- 
ſons to be Truſtees ; tho' the Teſtator never executed the firſt 
Sheet, and the Witneſſes never ſaw it; it was holden by all the 
Judges of England, that if the firſt Sheet were in the Room, at the 
Time of the Execution of the ſecond, that was ſufficient : For 
it is not neceſſary that the Witneſſes ſhould ſee or know how 
many Sheets the Will conſiſted of, or whether it is a Will or 
not: And it is clear that a Will properly atteſted, may by Re- 
. ference bring in another Inſtrument as Part of it. | 
Str. 1109. Though the Statute require the Atteſtation of the Witneſſes to 
be in the Preſence of the Teſtator, yet it need not appear upon 
. the Face of the Will to have been ſo done, but it is Matter of 
Evidence to be left to a jury. 
per Lee, cb). Though the common Way is to call but one Witneſs to prove 
J. in Anf the Will, yet that is only where there is no Objection made by 
and Dowſing. 5 a h : 
their Heir ; for he is entitled to have them all examined, but then 
he muſt produce them, for the Deviſee need produce only one, if 
that one prove all the Requiſites ; and though they ſhould all 
ſwear that the Will was not duly executed, yet the Deviſee would 
be permitted to go into Circumſtances to prove the due Execu- 
8. C. cited in tion; as was the Caſe of Auſtin and Willes, cited by Lord Hard- 
Str, 1096. qvzcke Chancellor, in Blacket and Widdrington, M. 11 G. 2. in 
which, notwithſtanding the three Witneſſes all ſwore to its not 
being duly executed, the Deviſee obtained a Verdict. In Pike 
s. 1096, and Bradbury before Lord Raymond, upon an Iflue of deviſa vit 
1 ve / non, the Witneſſes denying their Hands, the Deviſee would 
have avoided calling them, but his Lordſhip obliged him 
to call them, whereupon, the firſt and ſecond denying their 
Hands, it was objected he ſhould go no farther ; for it was ar- 
gued, that though, if you call one Witneſs, who proves againſt 
you, you may call another, yet, 1f he prove againſt you too, you 
can go no farther ; but the Chief Juſtice admitted him to call 
other Witneſſes to prove the Will, and he obtained a Verdict. 


Where 


c 
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Where the Atteſlation was only “ ſigned, ſcaled, publiſhed and Croft v. 


declared in the Preſence of us,” the Witneſſes being dead, and 
their Hands proved, the Court held it to be Evidence to be left to 
a Jury of a Compliance with all Circumſtances, | 
It was laid down by Lee, Ch. Juſt. in delivering the Opinion 
of the Court of K. B. in the Caſe of Anſiy and Dowſing, that a 
Deviſee of any Part of the Eſtate or a Legatee, where the Le- 
gacy is charged upon Land, will not be a good Witneſs, nor 
would a Releaſe make him ſo, as that would not alter his Credi- 


Pawlet, E. 
12 G. 2. 


bility at the Time of Atteſting. However it has been ſaid, that Wyndham 
the Judgment of the Court was in that Caſe founded upon the ©"4 _ 
particular Circumſtances of the Caſe, and not on any general Doc- ,! Geo. 


trine, as there was not, nor could be any Payment or Tender 
made of the Annuity given by the Will-in that Caſe to the Wit- 
neſs's Wife; and the general Doctrine laid down by Lord Chief 
Juſtice Lee has been fince denied by the Court of K. B. in the 
Caſe of Windbam and Cbetwind, Mic. 31 G. 2. ; 

To prevent however the Inconveniences which would have 
ariſen from the above Opinion given in Anſiy and Doing, in 
Caſe it had been followed, as there are few Wills in which the 
Witneſſes have not had Legacies or Debts charged upon Land, 
the 25 G. 2. enacts, 1, That any beneficial Deviſe, Legacy, 
Eſtate, Intereſt, Gift or Appointment made to any Perſon being 
a Witneſs after 24th June 1752, to any Will or Codicil ſhall be 
void, and ſuch Perſon be admitted as a Witneſs. 

2. That any Creditor atteſting any Will or Codicil, made or to 
be made, by which his Debt is charged upon Land, thall be ad- 
mitted as a Witneſs to the Execution of ſuch Will or Codicil, 
notwithſtanding ſuch Charge. | 

3. That any Perſon who had atteſted any Will or Codicil then 
made, to whom any Legacy or Bequeſt was given, having been. 
paid or releaſed, or upon Tender made, having refuſed to accept 
ſuch Legacy or Bequeſt, ſhall be admitted as a Witneſs to the- 
Execution of ſuch Will or Codicil. 

4. That any Legatee, having atteſted a Will or Codicil then 
made, who ſhall have died in the Life-time of the Teſtator, or 
before he ſhall have received or releaſed his Legacy, ſhall be 
deemed a legal Witneſs to ſuch Will or Codicil. | 

After which there is a Proviſo, that the Credit of every ſuch 
Witneſs in any of the Caſes before mentioned, ſhall be ſubje& to 

| | , the 


31 Geo. 2. 
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| the Conſideration of the Court and Jury before whom he ſhall be 
examined, or of the Court of Equity in which his Teſtimony 
ſhall be made Uſe of, in like Manner as the Credit of Witnefles 
in all other Caſes ought to be conſidered of and determined. 
W Though the Deviſee have proved the Will duly executed ac- 
Kerridge, cording to the Statute; yet if the Heir at Law can prove any 
28 July 1718 Fraud in obtaining it, the Jury ought to find againſt the 
in Dom. Froc. Will ; for Fraud is in this Caſe examinable at Law and not in 
Equity. . 
By the Statute of Frauds, a Will executed as before mentioned, 
ſhall continue in force until the ſame be burnt, cancelled, torn, 
or obliterated by the Teſtator, or in his Preſence, and by his Di- 
rections and Conſent, or unleſs the ſame be altered by ſome other 
Will or Codicil in Writing, or other Writing of the Deviſor, 
ſigned in the Preſence of three or more Witneſſes declaring the 
ſame. 
FOE If a Man deviſe his Land to A. and then make a ſecond Will, 
Tyrer, and deviſe it to B. and upon that Cancel the firſt Will by tearing 
1 P, W. 345- off the Seal; if the ſecond Will be not good as a Will to paſs 
the Land to B. (the Witneſſes not having ſigned it in his Pre- 
ſence) it will be no Revocation ; neither will the tearing off the 
Seal, becauſe no felf-ſubliſting independent Act, but done from 
an Opinion that the ſecond revoked it. | 
Id. Lincoln: And Note; there are many other Ways of revoking a Will 
Caſe, Sh. Par. than what are mentioned in the Statute ;z as by levying a Fine of 
Chien. the Land deviſed : So if the Deviſor marry and make a Settlement 


— on the Iſſue, reſerving the Fee in himſelf, though he after ward 


die without Iſſue, &c. | 
Selwin az But where Tenant in Tail by Bargain and Sale conveyed to J. S. 
Selwin, Tr. in Fee in order to make him Tenant to the Præcipe in a common 
K 8 Recovery, the Uſe of which was declared to him in Fee, and 8th 
| June (Trinity Term beginning the 7th) made his Will, and af- 
terward a Writ of Entry was ſued out returnable in Quind. Tr. 
(17th June) and the Recovery ſuffered: It was holden that the 
Land paſſed by the Will; and the Reaſon ſeems to have been that 
the Deed and Recovery make only one Conveyance, of which the 
Deed is the moſt ſubſtantial Part, and therefore to it every ſubſe- 
Darley againſt quent Part muſt refer. But a Leaſe and Releaſe and Recovery 


Dooley: E. B. ſuffered after the Will, is a Revocation, 
ria. 7. . 


Geo. 3. | 4+ We 
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We muſt next conſider where Razures and Interlineations, and 
where breaking off the Seal avoids a Deed. Mev: 
_ Formerly, if there were any Razure or Interlineation, the, 
Judges determined upon the Profert or View of the Deed, whether 
the Deed were good or not: But when Conveyances grew ſo vo- 
luminous, ſuch vaſt Roem was left for the Miſpriſion of the Clerk, 
that the Courts thought it neceſſary not to diſcharge a Deed razed 
or interlined as yoid, upon Demurrer, but referred it to the Jury, 
Whether the Deed thus razed or iaterlined were the individual 
Contract delivered by the Party. 
If a Deed be altered by a Stranger in a Point not material, this 21 Ca. 2. 
does not avoid the Deed, but otherwile, if it be altered by a Stran- 
ger in a Point material; for the Witnefles cannot prove it to be 
the Act of the Party where there is any material Difference, but an 
immaterial Alteration does not change the Deed, and conſequently 
the Witneſſes may atteſt it without Danger of Perjury. But if the 
Deed be altered by the Party himſelf, though in a Point not mate- 
rial, yet it avoids the Deed ; for the Law takes every Man's own 
Act moſt ſtrongly againſt himſelf. 
If there be ſeveral Covenants in a Deed and one of them be al- 11 Co. 28. b. 
tered, this deſtroys the whole Deed ; for the Deed cannot be the 
ſame, unleſs every Covenant of which it conſiſts be the ſame alſo. 


o Co, 92. 


If there be Blanks left in an Obligation in Places material, and 2 R. Ab. 29. ; 


filled up afterwards by Aſſent of Parties, yet is the Obligation void, 
for it is not the ſame Contract that was ſealed and delivered, —As if 
a Bond were made to C. with a Blank left for his Chriſtian Name, 
and for his Addition, which is afterwards filled up.—But if A. 
with a Blank left after his Name, be bound to B. and after C. is 
added as a joint Obligor, yet this does not avoid the Bond, for it 
does not alter the Contract of A. who was bound to pay the whole 
Money before any ſuch Addition, | 

It has been ſaid that where a Thing lies in Livery, a Deed for- vim. ans 
anerly ſealed may be given in Evidence, though the Seal be after- 405, 
ward broken off, for the Intereſt paſſed by the AQ of Livery : So, * 2 
they ſay, if the Conveyance were made by Leaſe and Releaſe, and © 
the Uſes were once executed by the Statute, they do not return 
back again by cancelling the Deed : But it is ſaid, if a Man ſhew 
a Title to a Thing lying in Grant, there he fails if the Seal be torn 
Off, for a Man cannot hew a Title to the Thing lying in folema 
Agreement but by ſolemn Agreement, and there can he no ſolemn 

Agtee- 


1 Vent. 185. 


3 Bulſ. 79. 
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* Agreement without Seal. However, it may well be be doubted 
Whether this Diſtinction will hold. In Palm 403. it was holden 
that a Deed leading the Uſes of a Recovery was good Evidence of 
ſuch Uſes, though the Seals were torn off, it being proved to have 
been ſo done by a young Boy: And I take it that in any Caſe a 
Deed ſo proved would be Evidence to be left to a Jury. But per- 
3 del. 7h. haps there may be a Difference where the Iſſue is directly on the 
Deed, and his the. Deed is only given in Evidence 'to prove 
another Iſſue. On Nor et factum producing a Deed without Seal 
would not prove the Iſſue, however they might account for the 
Seal being torn off: But, on Not Guilty in Ejectment, a Deed 
might be given in Evidence without Seal, and in Caſe they proved 
the Seal torn off by Accident, the Jury ought to find for the 
Party. 
Cr. EI 110, 11 an Obligation were ſealed when pleaded, and after Iſſue 
Owen 8. joined the Seal were torn off, yet the Plaintiff ſhall recover his 
Dy. 57 Debt, becauſe the Deed when proffered to the Court was in the 
Coſtody of the Law, and therefore the Law ought to defend it ; 
beſides the Truth of the Plea which is to be proved muſt have Re- 
2 Inf. 676. lation to the Time when the Iſſue was taken.—If the Seal of a 


Deed be broken off in Court, it ſhall be there inrolled for the 
Benefit of the Parties. 


5 Co. 23- 11. lf there be a joint Contract or Obligation, and the Seals of one 
23 5 of the Qbligors be torn off, it deſtroys the Obligation; but if they 
2 Show. 28, be ſeverally bound, the Obligation continues as to the other whoſe 
29. Seal was not torn off, becauſe they are ſeveral Contracts. But if 
March. 125. two Men be jointly and ſeverally bound, and the Seal of one of 
them be torn off, this is a Diſcharge of the other, for the Manner 
of the Obligation is deſtroyed by the Act of the Obligee; and 
therefore that is, according to the Rule of Law, which conſtrues 
every Man's own Act moſt ſtrongly againſt himſelf, a Diſcharge 

of the Obligation itſelf, 
There is now by A of Parliament a further Requiſite to a 
. Deed than heretofore, and that is the Stamps. One by the 5 
. & M. c. 21. which commenced 28 June 1694 a ſecond by 
an Act commencing 1 Augu/t 1698 ; a third by 12 An. ft. 2. c. 9. 
commencing 2 Auguſt 1714. ; and a fourth by 30 G. 2, commen- 
cing 5 July 17 7; and theſe Stamps have been frequently the 
Means of detecting Forgeries; for the Stamp Office have ſecret 
Marks on the Stamps, which from Time to Time are varied; ſo 


that 
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that where a Deed is forged of a Date antecedent, it may eaſily 
bed rg by Stamps being upon it not in Uſe at the Time it 
rs Date, N | | 


To come now to other private written Evidence that is not un- 
der Hand and Seal. | 900 5 

And firſt of Notes; They are either ſuch as paſs according to 
the Cuſtom of Merchants, or that paſs between Party and Party, 

Merchants Notes are in Nature of Letters of Credit paſſing be- 
tween one Correſpondent and another in this Form, “ Pray pay 
to J. S. or Order, ſuch a Sum, Witneſs my Hand, J. N.“ Now 
if the Correſpondent accept the Note he becomes chargeable in a a 
ſpecial Action on the Cotto. e Aut | 

In this Cuſtom there are four Things conſiderable; firſt, the 
Bill; ſecondly, the Acceptance; thirdly, the Proteſt ; fourthly, 
the Indorſement. . | | 

The Bill is in Nature of a Letter, defiring the Correſpondent to . 
pay ſo much Money either at Sight, or, as they term it, at ſingle, 
double, or treble Uſance, which is commonly at one, two, or 
three Months, to be computed from the Date of the Bill; but as 
ſuch Uſances vary, it is neceſſary for the Plaintiff in his Declara- g K. 1516 
tion to ſhew what they are, elſe he cannot have Judgment, CO 

The Bill till payable is ſubje& to a Countermand notwithſtand- 
ing it is accepted, therefore if the Correſpondent pay the Bill before 
the Time appointed, and a Countermand come, the Drawer is 
not anſwerable ; becauſe he gave no Authority to pay it before the 
Time. | | 

Though regularly there ought to be three Perſons concerned in 6 Mod. 2g. 
a Bill of Exchange, yet there may be only two; as if A. draw in 
this Manner, © Pray, pay to me or my Order, Value received by 
&« myſelf.” T $0 

The Acceptance is giving Credit to the Bill ſo far as to make 
the Acceptor liable, and to truſt for a Repayment to his Corre - 
ſpondent. | * | . 

In the Caſe of two joint Traders, the Acceptance of the one Sak. 126. 
will bind the other; but if ten Merchants employ one Factor, and 
he draw a Bill upon them all, and one accept it, this ſhall only 
bind him and not the reſt. eats WIE 

A ſmall Matter amounts to an Acceptance, as ſaying, © Leave . 
the Bill with me, and I will accept it,” for it is giving Credit 
to the Bill and hindering the Proteſt ; but if the Merchant ſay, 


M m « Leave 


" © % 
14 
89 .% 


Moor D. Wi- 
thy Tr. 10. 
G. 3. B. R. 


Smith and 
Scar, E. 

14 G. 2. 
Comb, 45 2. 
Str. 1 152. 


Str. 648. 
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% Leave the Bill with me, and I will look over my Accounts be- 


te tween the Drawer and me, and call To-morrow, and accord- 
* ingly the Bill ſhall be accepted.” This is no Acceptance, be- 
cauſe it depends upon the Balance of Accounts. ,  _ 
A Bill was drawn as follows, To Mr. R. Withy, Sir, pleaſe 
e to pay Mr. Scot or Order 30/. Tho, Newton,” Scot indorſed it 
to the Plaintiff, who preſented the Bill to the Drawee for Ac- 
ceptance, and the Defendant (the Drawee) underwrites thus 
« Mr. Jackſon, pleaſe to pay this Note, and charge it to Mr. 
te Newton's Account. R. Withy.” It was infiſted that this was 
no Acceptance, for the Defendant did not mean to become the 
principal Debtor, It was only a Direction to Jackſon, to pay 30 l. 
out of a particular Fund ; and if there were no ſuch Fund, the 
Money was not to be paid, But per Curiam, the underwriting 
is a Direction to Fackſen to pay the Sum; and it fignifies not to 
what Account it is to be placed when paid: That is a Tranſ- 
action between them two only; and this is clearly a ſufficient 
Acceptance... ..:; 7's :-, | * 4ns by 
An Acceptance may be qualified, as to pay Half in Money and 

Half in Bills. So to pay when Goods ſent by the Drawer are 
ſold : But he to whom the Bill is due may refuſe ſuch Accept- 
ance, and proteſt the Bill, ſo as a the Drawer. The 
Proof of the Acceptance is a ſufficient Acknowledgment on the 
Part of the Acceptor, who muſt be ſuppoſed to know the Hand 
of his Correſpondent; therefore in an Action againſt the Acceptor, 
the Plaintiff ſhall not be put to prove the Hand of the Drawer, 
however, Proof of the Acceptance will not be concluſive Evi- 
dence againſt the Acceptor, if he can prove the contrar. 

The Proteſt is made before a Notary Public ia Caſe of Non- 
acceptance ot Non- payment, to whoſe Proteſtation all foreign 
Courts give, Credit; and the Proteſt is Evidence that the Bill is 
not paid; but in England they muſt ſhew the Bill itſelf as well as 


the Proteſt, becauſe the whole Declaration; muſt be proved. 


When the Bill is returned proteſted, the Party that draws the 
Bill is obliged to anſwer the Money and Damages, or to give Se- 
curity to anſwer the ſame beyond Sea, within double the Time 
the firſt Bill run for. web 


1 Raym, 743. In Caſe of foreign Bills of Exchange the Cuſtom is, That three 


Days are allowed for Payment, and if not paid on the laſt Day ; 
the Party ought to proteſt the Bill and return it, and if he do not, 
2 the 


Days be a Sunday, or great | 
Money on the ſecond Day, and if not paid, proteſt it on the ſame- 
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the Drawer will 208 Wy: eable ; but if the laſt of the three oe 7 
Holiday, he ought to demand the 


Day, otherwiſe it will be at his own Peril. If the Indorſee u- 


cept but T'wo-pence from the Acceptor, he can never have reſort 


| to the Drawer. 15 


payable, in Caſe it be loſt, is to requeſt the 
aà Note for the Payment according to the Time limited in the 
Bill; otherwiſe there muſt be two Proteſts, one for Non- payment, 
the other for Non- acceptance. r en 

A. draws a Bill on B. and B. living in the Country, C. his 
Friend accepts it, the Bill muſt not be proteſted for Non - accep- 


4 . Z 


Money. 


don, at ſixty Days Sight to W. or Order, V. indorſed to G. who Mead, Welt. 


| tance, and at the End of ſixty Days proteſted it for Non- payment, 


Action brought againſt A. by G. on this Caſe he was non-ſuited, 
for by not ſending the Proteſt for Non- acceptance, he made him- 


holder, from the Date. of the Noting ; and where the Bill is ac» a 


ter by the Notary, and be dated of the Day the Noting was 


in this Cuſtom of Merchants, but by 9 & 10 W. 3. c. 17. and 


If a Bill be left with a Merchant to 2 he to whom WS T6 
erchant to give him 


- 4 
- 


tance of B. and then C. 's Acceptance ſhall bind him to anſwer the 


If the Drawee indorſe the Bill over to another, the Receiver © 
has not only the original Credit of the Drawer at Stake, and that 

of the Acceptor of the Bill, if accepted, but alſo of the Indorſor, 

and he may have an Action againſt either; but a Bill of Exchange C*th- 466. 
cannot be aſſigned over for a Payment in Part, ſo as to ſubject the 


— 


- 


Party to ſeveral Actions. 


A. drew a Bill of Exchange in the Veſt Indies, on J. in Lon- Ga 
preſented the Bill to T. who refuſing G. noted it for Non- accep-7 
and then wrote a Letter to A. and alſo to his Agent in the Veſt- 

Indies, acquainting them that the Bill was not accepted. In an 
ſelf liable. The Uſe of Noting is, that it ſhould be done the 
very Day of Refuſal, and the Proteſt may be drawn any Day af. 
made, and the ſixty Days would then begin to run, as to the Bill- 


cepted, the ſixty Days begin to run from the Acceptance. 
It was doubtful Whether Inland Bills of Exchange were with- 


3 & 4 An. c. 9. they are put upon the ſame Foot with Foreign 

Bills; and though they require the Acceptance to be in Writing, 

in order to charge the Drawer with Damages and Coſts, yet there 
Mmaz-”' 8 


1 
42 . J 
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4s a Proviſo that it ſhall not extend to diſcharge any Remedy 
str. 1000. againſt the Acceptor, ſo that an Action will ſtill tie on a ParoÞ 
Acceptance. 

By the 3 & 4 An. c. 9. "Al Notes in Writing, that ſhall be 
made and ſigned by any Perſon, whereby ſuch Perſon promiſes 
to pay to another or his Order, or unto Bearer,, any Sum of Mo- 
ney mentioned in ſuch Note, ſhall be taken and conſtrued to be, 

| hy Virtua thereof due and payable to ſuch Perſon. to whom the 
ſame is made payable ;. and every Note made payable to any Per- 
ſon or his Order, ſhall be aſſignable or indorſable over, and the 

* Perſon to whom ſuch Sum of. Money is by ſuch Note made pay- 
able, may maintain an Action for the ſame ; and any Perſon. to 
whom ſuch Note is indorſed may maintain his Action for the ſame, 
either againſt the Perſon who ſigned ſuch Note, or againſt him 
that indorſed it; and in every ſuch Action the Plaintiff ſhall. reco- 
ver his Damages and Coſts. 

z Str. 629. There are no preſcribed Forms of theſe promiſſory Notes, and 

8 om. therefore whatever imports an abſolute Promiſe to pay will be ſüf- 

9% ficient, as a Promiſe to be accountable to J. S. or Order. But a 

Baldwin's Promiſe to pay on an incertain Contingency, depending perhaps 

2 5 on the Will of the Drawer, is not within the Act, becauſe it will 

N not anſwer his Intent; nor within the Words which import an 

abſolute Promiſe to pay; ; and therefore a Promiſe to pay upon his 

3 Marriage is not good; but a Promiſe to pay on a Return of a Ship 

TT” has been holden good, becauſe it reſpects Trade. So a Promiſe to 

2 Raym. Pay, or do another Act, has been holden not to be within the 

nw „ AQ; as a Promiſe to pay, or deliver the Body of J. S. So a 

Badolph, H. Promiſe to pay if his Brother did not, is not within the Act, for 

3G. 1. the ſame Reaſon of Incertainty, So a Promiſe to pay Money and 

N do ſome other Thing, Ex. gr. deliver a Horſe, is not within the 

Vanlute, E, Statute. So a Promiſe to pay three Hundred Pounds to B. or 

1 G, 1 C. B. Order, in three good Eaſt-India Bonds, is not a Note within the 

Coke ard Statute. But a Promiſe to pay on the Death. of another, as that 

Fllen 8 2 is a Contingency which muſt happen, will be good. 

Goff. v. Nel- A Note payable to an Infant, when he ſhould come of Age, 

fon, Burr. 226-972, June 12, 1750, was holden to be within the Statute. 

1 Salk, 130. A, Bill payable to a Man's Order is payable to himſelf, and he 

may bring an Action, averring he made no Order. 

Str. 516, A Note payable to a Feme ſole or Order, who marries; can 

only be indorſed by the Huſband, 


- 
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So like wiſe ſuch Note may! be indorſed 'by an Executor or Ad. Str. 1260. 
rene 1718 

In an Action by the Ladetke againſt the Drawer, upon | Now Hemwing g 
Aſſumpſit the Plaintiff proved, the Prawer's Hand, and that when 1 41 
the Note with the Indorſement was-ſhewn to the Indorſor; he 
acknowledged it was his Hand-Writing, but this was holden not 
ſufficient to charge a third Perſon. | 

There is a Diſtinction. between a Note payable to B. or Order, 
and to B. or Bearer ; in the firſt Caſe in an Action againſt the In- 
dorſor the Plaintiff muſt prove a Demand on the Drawer, but not 
in the laſt, for there the Indorſor is in Nature of an original Draw- 

er. In the firſt Caſe, if the Indorſee give Credit to the Drawer, Wilmore-and 

without Notice to the Indorfor, it will diſcharge him: So receiving — 5 
Part of the Money from the Drawer will for ever diſcharge the M. 1. G. 2. 


Indorſor; for by ſuch Receipt the Indorſee has made his Elec- Kellock and 


tion to have his Money, from the Drawer. | * 
Where a Bill is payable to A. or Bearer, or to Bearer only, the 745: 


| Bearer may maintain an Action in his own Name, for Money had Out a. 


and received to his Uſe, and give the bill in Evidence. 8. E T5. 4 


If the Indorſor have paid Part of the Money, that will diſpenſe © O90. Lo 
with the Neceſſity of proving a Demand on the Drawer. 3 

In an Action againſt the Indorſor the Plaintiff need not prove the Salk. 127. 
Drawer's Hand, for if it be a forged Bill yet the Indorſor is liable. 

The Indorſee muſt give a reaſonable Notice to the Indorſor in Truby and 
convenient Time, upon Default of Payment by the Drawer ; but 445 aa | 
Proof of making Enquiry after Defendant, who could not be „ 
found, will be ſufficient to excuſe the giving ſuch Notice, unleſs G. Hall. 


the Defendant can prove he was to be found. 2 Str, 1087. 


In an Action againſt the Indorſor of a Note of: Hand, where the 3 "LY 


Note was due the fifth, and there was no Demand on the Drawer Hood, 7 Feb. 
till the eighth, and no Notice to the Indorfor till the nineteenth : d. Hall. ta. 
Mr. Jaſtice Deniſon thought the Plaintiff had not made Uſe. of men Quare.. 
due Diligence either in demanding the Money, or in giving No- 
tice to the Indorſor, and ſaid there were no Days of Grace on a 
Note as there are on a Bill of Exchange; but the Jury ſaid it was 
commonly underſtood: that there were three Days of Grace, and. 
therefore thought the Demand was made in Time ; but the judge 
faid the Law was otherwiſe, and directed them to find for the 
Defendant. 

In an Action againſt the Indorſor Lord Raymond would not al- Collet ard © 
low the Defendant to give in Evidence, that the Plaintiff deſired DR =y 

bio „Halls. 
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him to indotſe the Note to enable him to bring an Action 


Str. 674. 
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againſt 
the Drawer, but declared he would not ſue the Defendant. But 


where the Action was brought by the Drawee againſt the Drawer, 


the Defendanti was let in to ſhew jt was delivered as an Eſcrow, 


vid. as a Reward in Caſe he procured the Defendant to be reſtored 


to an Office, which it being proved he did not effect, there was a 


Snelling and 
Briggs at 
Reading, 


1741. 


Verdict for the Defendant. 
And it ſeems a reaſonable Diſtiuction which has been taken be- 


tween an Action between the Parties, themſelves, in which Caſe 
Evidence may be given to impeach the Promiſe, and an Action by 


or againſt a third Perſon, viz. an Indorſee or an Acceptor. 


Robinſon fad 
. Bland, r 


34 G. 2. 


Where the Defendant borrowed . Money of F. S. who lent, it 
knowingly to game with, and aſſigned the Note for a valuable 
Conſideration to the Plaintiff, td: 4 had no Notice, vet it as 
holden void by. g Ann. c. 14. 


Sir John Bland gave a Bill of Exchange to Robinſon. for, 6 672 l. 


vi. 300 l. lent at the Time and Place — Play, and 372 J. loſt. 


The Play was very fair, and there was not any Imputation on 


KNobinſon's Behaviour. He brought an Action of Aſumplit againſt 


Sir Jobn's Repreſentative on the Bill of, Exchange, and alſo for 
Money lent. Upon a Caſe reſeryed the Court held that he ſhould 


not recover on the firſt Count, the Bill of Exchange being void by 


9 Ann. But they held as to the ſecond Count, though no Action 


could be maintained for Money won at gaming, the Statute pro- 


hibiting any Recovery upon a gaming Conſideration, yet as to 


tbe Money lent the Statute only avoids the Security, and not the 


Contract, which when fair is good, and therefore gave Judgment 
for the Plaintiff for 300 J. — In the ſame Caſe it was made a Queſ- 
tion Whether the Plaintiff ſhould recover any and what Intereſt, 
As to the firſt the Court ſaid, that though the Security were void, 
yet he had agreed to pay Intereſt. - As to the Second, though the 


Practice had been to ſtop Intereſt at the bringing of the Action, 


E. 6 G. 2. 


yet they held the Plaintiff entitled to Intereſt to the Time of the 
Judgment, and ſaid the Court ought always to give Intereſt to 
the Verdict at leaſt 

Where in the Declaration the Indorſement was ſet ont to be for 
Value received, but being produced had it not: Lord Chief Juſtice 
Eyre allowed the Indorſement to be filled up in, Court, notwith- 
7 the Caſe of Clements and Jenkins, P. 3 G. 2. was cited, 
where Lord Raymond refuſed to let it be done. 


But 
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But a bare Indorſement of a Name transfers. no Property, and 
therefore where the Plaintiff produced. the Note with his own Str. 1103. 
Name indorſed, Lee Chief Juſtice, ſuffered him to ſtrike it out. 

A Note payable to B. of Order, was indorſed thus, Pray pay Cited by Mr; 
the Contents to C.“ In the Deelaration the Indorſement was 1 
out as payable to C. or Order; at the Trial it was objected there H. 4 G. 2. 
was a Variance ; but the Court held that, as the Note was in its 
original Creation indorſable, it would be fo in the Hands of the 
Indorſee, though not ſo expreſſed in the Indorſement, and there- 
fore in Subſtance it was agreeable to the Count, and therefore no 
Variance. | ny 

I have already faid, that if the Indorſge give Credit to the Sir ] Hankey 
Drawer, without Notice to the Indorſor, it will diſcharge him N 5 
it is therefore to be ſeen what ſhall be conſtrued a giving of Credit; 
and not demanding the Money of the Drawer in a reaſonable 
Time, is giving Credit. What ſhall be deemed a reaſonable 
Time muſt be left to the Jury upon the Circumſtances of the 
Caſe : However, it may not be improper to ſhew what in gene- 
ral has been deemed a reaſonable Time. 

In Mainwaring and Harriſon the Caſe was, upon the 17th of Str. 508. 
September, being a Saturday, about two in the Afternoon, the 
Defendant gave the Plaintiff a Goldſmith's Note, who paid it 
away the ſame Day to J. S. The Goldſmith paid all that Day 
and all Monday, F. S. came on Tueſday, but then Payment was 
ſtopped ; upon which the Plaintiff paid back the Money to F. S. 
and aſked it of the Defendant, who refuſed, upon which the Ac- 
tion was brought ; the Chief Juſtice left it to the Jury, who would 
have found it ſpecially, but he would not let them, ſaying it was 
a Matter proper for their Determination; upon which they gave 
a Verdict for the Defendant, and held there was Laches in J. S. 
ſaying they were all agreed that two Days was two long. 

So where Chitty had given the Ka/{-India Company a Note on Str. 1175. 
Caſwell at eleven in the Morning, they did not ſend it for Payment 
till two o' Clock the next Day; and it was holden that they had 
made it their own by their Laches. | 25 
In Hill and Lewis, the Defendant indorſed to Z. who the ſame gk. 1325 
Day indorſed to the Plaintiff, who afterward the ſame Day re- 
ceived Money upon other Bills of the fame Banker, and might 
have received the Money upon the Bill in Queſtion, if he had 
demanded it. The Night following the Banker broke, and the 


Jury 
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ury upon Conſideration (it being left to them by the Lord Chi ief 
| Juſtice) found for the Plaintiff. 
Anſon and The Defendant having a promiſory Note payable to hich or 
17. 11. Order two Months after Date, indorſed it to the Plaintiff, who 
ſent his Servant to the Drawer for the Money, who faid the De- 
fendant had promiſed not to indorſe the Note over without ac- 
quainting him; that he had not ſo done, and therefore he was 
not prepared to pay it, but promiſed Payment in three or four 
Days; and in like Manner put him off from Time to Time. Af- 
ter three Weeks the Plaintiff wrote to the Defendant (not having 
ſooner learned his Directions, though it was proved he ſooner en- 
quired after it, and was told where he might learn it) that Smzzh's 
Note was not paid; that he had often promiſed Payment, but had 
alledged, that the Defendant promiſed not to make Uſe of it with- 
out acquainting him firſt : Smith became a Bankrupt ; the Plain- 
tiff writes a ſecond Letter; the Defendant anſwers, that when he 
comes to Town he will ſet that Matter to rights; upon this Evi- 
dence the Jury gave a Verdict for the Plaintiff, notwithſtanding it 
appeared Smith continued ſolvent three Weeks, and paid above a 
hundred Pounds in the Time. 
As the Reaſonableneſs of the Tim: is a proper Conſideration for 
the Jury, the Court will not interpoſe by way of granting a new 
Goodman ed Trial, unleſs the Jury groſsly Miſbchave ; as if they ſhould find 
a "Ft N. for the Plaintiff, where it appeared in Evi ;d2nce, that he kept 
Banker's Bills from April to Auguſt before the Banker broke, 
Cbamberleyne A Bill was drawn by the Defendant upon H. for Work done 
. Delaryte, by the Plaintiff on the Defendant's Farm, in the Poſſeſſion of H.— 
8 B. Tr. 7. The Plaintiff did not give Notice to the Defendant, that the Bill 
* was not paid till three Months after it was drawn : and after a 
Verdict for the Plaintiff, the Court granted a new Trial; holding 
this to be ſuch a Laches as diſcharged the Defendant. | 
Bank of Eng- The Defendant had a Note of ſixty Pounds of one Bellamy, 
land, v. a4 Goldſmith, payable to him or Bearer at a Day then to come, 
N P. about a Week before which he diſcounted it at the Bank without 
Salk. M3S. indorſing the Bill; Bellamy about two Months after broke with-. 
1 Raym, 442, Out having paid the Bill, upon which the Bank brought Aſſumpfit 
8. C. for Money lent, and upon this Evidence obtained a Verdict; but 
the Court granted a new Trial, holding it to be a Verdict againſt 
Law ; for if the Owner of a Bill, pay able to Bearer, deliver for 


ready Money paid down for the fame, and not for Money ante- 
| 4 cedently 
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eedently due, or for Money lent on the fame Bill, this is ſelling 
of the Bill like ſelling of Tallies, &c, But if there be an Indorſe- 
ment thereon, the Indorſee may have Remedy on that Indorſe- , 
ment, provided he demand the Money in a convenient Time, 

As the Intent of the 3 & 4 An. was to put promiſory Notes 
upon the ſame Footing with Inland Bills of Exchange; all that 
has been before ſaid in regard to promiſſory Notes is applicable to 
ſuch Inland Bills. However the Analogy between promiſory Notes Heylin v. 
and Bills of Exchange ſhould be attended to, in order the better to — wp" wy 
underſtand the Caſes, Whilſt the promiſory Note continues in its K. B. 
original Shape, there is none : But when the Note is indorſed the 
Reſemblance begins; for then it is an Order to pay the Money to 
the Indorſee, and this is the very Definition of a Bill of Ex- 
change; therefore the Indorſee, before he brings an Action 
| againſt the Indorſor of a promiſory Note, ought to demand the 
Money of the Drawer: but it muſt be made on the Drawee be- 
fore an Action is brought againſt the Iadorſor of a Bill of Ex- 
change. | | 

It may be proper further to take Notice, That 9 & 10 V. 3. 
c. 17. gives Power of proteſting any Inland Bill of Exchange of. 
five Pounds or upwards (in which is acknowledged and expreffed 
the Value to be received); but this Act has no Effect, unleſs the 
Party on whom the Bill was drawn, accept it by underwriting z - 
therefore by the 3 4 An. c. 9. the ſame Power is given in Caſe 
the Party refuſe to accept it, with Proviſo that no Proteſt ſhall 
be neceſſary, unleſs the Bill be drawn for twenty Pounds or 
upward, 
It has been holden upon theſe Statutes, that in declaring upon Salk. 141. 
an Inland Bill a Proteſt need not be ſet forth, as it muſt upon a 
Foreign Bill, for the Statute does not take away the Plaintiff's 
Action for want of a Proteſt, but only deprives him of Damages 
or Intereſt. | 

But if any Damages accrue to the Drawer for want of a Proteſt, 6 Mod, 81; 
they ſhall be born by him to whom the Bill is made, and if, in 
ſuch Caſe,.the Damage amount. to the Value of the Bill, there. 
ſhall be no Recovery... JH LOTS 

It is not neceſfary to ſet forth the Cuſtom in an Action upon a 1 Show. 372 
Bill of Exchange, for Lex Mercatoria eft-Lex terre ; and if he ſet 5 
it forth, and do. not bring his Caſe within it, yet it by the Law 
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Merchant he have Right, the ſetting forth the Cuſtom ſhall be re-- 
jected as Surpluſage. AE I Se | 

If A. write his Name on the Back of the Bill, and ſend it to 
J. S. to get it accepted, which is done accordingly, A. may, not- 
withſtanding, bring an Action againſt the Acceptor, for J. S. has 
it in his Power to act either as Servant or Aſſignee; for he may 


Witneſs his Election by filling up the Blank over the Name to 


Guichard v. 
Roberts, Mic. 
4 G. 3. K. B. 


29 Car. 2. e. 
4 


receive it as Indorſee, or by omitting it, act only as Servant. 

Note; In a Writ of Enquiry before the Sheriff, on a Judg- 
ment by default in an Action on a promiſory Note, the. Plaintiff. 
muſt prove his Note the ſame, as if the Defendant bad pleaded 
Non aſſumpfit ; though in Debt on Bond and Judgment by default 
it is otherwiſe. — Yet in Bevis verſus Lindſell, Hil. 14 G. 2. the 
Court of K. B. held, that on executing a Writ of Enquiry on 
Judgment by default in Aſumpſit upon a promiſory Note, it was 
not neceſſary to produce the ſubſcribing Witneſs, for the Note 
being ſet out in the Declaration is admitted, and the only Uſe of 
producing it is to ſee whether any Money 1s indorſed to be paid 
upon it; it muſt therefore be proved to be his Note, which may 
be by proving his Hand, | | ws 

Though it be ſufficient for the Plaintiff in an Action on a Note 
of Hand to prove the Note to have been given by the Defendant, 
yet the Defendant will be at Liberty to ſhew it was given on an 
illegal Conſideration, and fo avoid the Lien of it. 

By the Statute of Frauds, ſeveral Things muſt be evidenced by 
Writing, of which before that Stafute parol Evidence had been 
ſufficient. 4 


1. All Leaſes, Eſtates, Intereſt of Freehold, or Term of Years, 


created by Parol, and not put in Writing and ſigned by the Par- 


ties making the ſame, or their Agents thereunto lawtully autho- 
rized by Writing, ſhall have the Effect of Eſtates at Will only, 
except Leaſes not exceeding three Years from the making, where- 
upon the Rent reſerved amounts to TWO Thirds of the improved 
Value, and that no ſuch Eſtate or Intereſt ſhall be granted or ſur- 
rendered but by Deed or Note in Writing, | 

2. All Declarations and Aſſignments of Truſts ſhall be proved 
by ſome Writing ſigned by the Party, or by his laſt Will, except 
Truſts arifing, transferred or extinguiſhed by Implication of Law, 

3. It is enacted, That no Action ſhall be brought whereby to 
charge any Executor or Adminiſtrator upon any ſpecial Promiſe, 


tO 
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to anſwer Damages out of his own Eſtate; or whereby to charge 


the Defendant upon any ſpecial Promiſe to anſwer for the Debt, 
Default, or Miſcarriage of another, or to charge any Perſon upon 
any Agreemeat made upon Conſideration of Marriage, or upon 
any Contract or Sale of Lands, Tenements or Hereditaments, or 
any Intereſt in or concerning them, or upon any Agreement that 
is not to be performed within the Space of one Year from the 
making thereof, unleſs the Agreements upon which ſuch Action 
ſhall be brought, or ſome Memorandum or Note thereof, ſhall 
be in Writing ſigned by the Party to be charged therewith, or by 
ſome. other Perſon by him thereunto lawfully authorized. And 
that no Contract for the Sale of Goods, Wares and Merchandize, 
for the Price of ten Pounds Sterling or upwards, ſhall be allowed 
to be good, except the Buyer ſhall accept Part of the Goods fo 
fold, and actually receive the ſame, or give ſomething in Earneſt 
to bind the Bargain, or'in Part of Payment, or that ſome Note or 
Memorandum in Writing of the ſaid Bargain be made, and ſigned 
by the Parties to be charged, or their Agents thereunto lawfully 
authorized. 5 


275 


Upon this Clauſe it has been holden, that the Plaintiff need not 1 Raym. 450. 


in his Declaration ſhew any Note in Writing, but it will be 
fufficient for him to produce it on the Trial; but if ſuch Promiſe 


de pleaded in Bar of another Action, it muſt be ſhewn to be in 


Writing, ſo that it may appear to be ſuch a Contract on which an 
Action will lie. 


The Defendant beſpoke a Chariot, and when made refuſed to Str. 516. 


take it: In an Action for the Value, Pratt, Ch. J. held this not 
to be a Caſe within the Statute, Which relates only to Contracts 
for the actual Sale of Goods, where the Buyer is immediately an- 
fwerable without Time given him by ſpecial Agreement, and the 
Seller is to deliver the Goods iminediately. 


The Defendant bought a Lot for more then 10/. at an Auction, Simon v. 


Catalogues and Conditions of the Sale were printed, and the De- 
fendant was the beſt Bidder. The Auctioneer wrote the Defend- 
ant's Name and the Price againſt the Lot in the printed Catalogue 
by the Order and Aſſent of the Defendant, Between the Day of 
the Sale, and the Time for taking the Lot away, the Defendant 
ſent his Servant to ſee them weighed; which he did. The De- 


fendant failing to fetch the Goods away, they were re-ſold to a 


conſiderable Loſs; and this Action was brought for the Difference, 


Nan 2 and. 


— 


Metivier B. R. 
Tr. 6, G. 3 
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4 Cocke and 


Baker. Hil, 


3 G. 2. C. B. 


Salk. 280 


Salk. 27. 


1 Raym. 224. 


Salk. 27. 


5 Mod. 205. 
Comb, 362. 


Ibid, 
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and the Court ſtrongly inclined that Sales by Auction were not 


within the Statute of Frauds, becauſe Multitudes are generally 


* who can teſtify the Terms of the Contract. 2. They 


eld the Contract was tan ſufficiently reduced into Writing, and 


ſigned by an Agent of the Defendant's; for the Auctioneer for that 
Purpoſe was his Agent. 3. T 


hey held the weighing by his Ser- 
vant was a Delivery. | 4. Yates J. he'd that as the Contract was 
executory, 4/2. the Lot to be fetched away in fix Weeks, that 
therefore it was not within the Statute. 


Mutual Promiſes to marry are not within this Act, which re- 
lates only to Contracts in Confideration of Marriage. 


So a Promiſe to pay upon a Return of a Ship is not within the 
Statute, for the Ship by Poſſibility may return in a Veur. 


Where the Undertaker only comes in aid to procure Credit to 


the Party, there is a Remedy againit both; and both are anſwer- 


able according to their diſtin Engagements, But where the 
whole Credit is given to the Undertaker, ſo that the other Party 
is only as his Servant, and there is no Remedy againſt him ; this 
is not a collateral Undertaking. Therefore if two come to a 


Shop, and one buy, and the other to gain him Credit, promiſe 


the Seller, If he do not pay you, I will.” This is a collateral 


Undertaking, and void without Writing; but if he ſay, © Let 


% him have the Goods, I will be your Paymaſter.;” this is an 
Undertaking for himſelf, and he ſhall be intended the very Buyer, 
and the other to act as his Servant, But if A. promiſe B. that if 
he will cure D. ofa Wound, he will ſee him paid; it is only a Pro- 
miſe to pay, if D. do not; and therefore ought to be in Writing, 
However it is impoſſible to lay down any preciſe Rule for the 
Conſtruction of ſuch Sort of Words, but it muſt be leſt to the 
Jury to determine, upon the whole Circumſtances of the Cale, to 
whom the original Credit was given. 

An Action was brought againſt the Defendant and two others, 
for appearing for the Plaintiff without a Warrant, and the De- 
fendant promiſed that in Conſideration the Plaintiff) would not 
proſecute that Action, he would pay him 10 /. and Coſts of Suit. 
This was holden not within the Statute, But per Holt, If A. fay, 


don't go on againſt B. and I will give vou 101. in full Satiſ- 


faction of the Action, this would be within the Statute. 
In Confideration that the Plaintiff would not ſue A. B. the Pe- 


21 G. 2. C. B. _—_— promiſed to pay the Plaintiff the Money due, viz. 4 L. in 


a Week; 


Relative to Trials at Niſi Prius. 
a Week; this was holden to be within the Statute of Frauds; for 
no Conſideration laid that the Plaintiff had promiſed not to ſue, 
and if he had, A. B. could in no ſort have availed himſelf of this 
Agreement, but the Debt i is ſtill ſubſiſting, and enen the 3 wy 
Promiſe collateral. i 

But where in Conſideration, that the Plaintiff in an AQion of Reid e 
Aſſault and Battery againſt J. S. would withdraw the Record, and B. Fl. B. 
forbear to proceed, the Defendant promiſed to pay him 301, the 
Court held this to be a new Conſideration ſufficient to raiſe a Pro- 
miſe and not within the Statute. 

So if A. promiſe C. that in Confideration of his doing ſome Fitzg. 302. 
particular Act, B. will pay him ſuch a Sum, AH. is the principal 
Debtor, for the AQ done is on his Credit, and not on B. 's 

Many of the Doubts upon this Statute have ariſen by making 
Uſe of the Word collateral ;} which is not a Word uſed in the Act 
of Parliament. The proper Conſideration 1s, whether it be or 
not a Promiſe to anſwer for the Debt of another ; for if it be, 
though it be upon a new Conſideration, and therefore ſtrictly ſpeak- 

ing, not a collateral Undertaking, yet it is within the Statute, and 
the adding to the Promiſe of the Payment of the Debt a Promiſe bi-. Tlat- 
to pay the Coſts of the Action would make no Difference. A 2 

Note; per Treby, C. J. a Contract for the Sale of Timber 1 erm. 185. 
growing upon Land is not within the Statute, but may by Parol; 
becauſe it is a bare Chattel. 

Upon that Part of the Clauſe which directs, that no Action ſhall Salk 280. 
be brought on any Agreement not to be performed within one 
Year from the making, unleſs the Agreement be in Writing; it 
it has been holden, that a Promiſe to pay Money on the Return 
of a Ship, which happened not to return within two Years after 
the Promiſe made, is not within the Statute : For by Poſſibility, 
the Ship might have returned within a Year ; and though by Ac- 
cident it happens not to return ſo ſoon, yet it does not bring the 
Caſe within this Clauſe of the Statute, which extends only to Pro- 
miſes, where by the expreſs Appointment of the Party, the 
Thing is not to be performed within a Vear. 

A Man contracts to pay 100 J. on the- Day of Marriage, this Comb. * 
need not be put in Writing, for it depends on a Contingency, Skin. 32%. 
which may, or may not be performed within a Year, 

Before we conclude with written Evidence, it is proper to take 
Notice of 7 Jac. c. 13. which enacts, that the Shop-book of a 


Tradeſ- 
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i 


Tradeſman ſhall not be Evidence after a Year, - However, it is 


not Evidence of itſelf within the Year, without ſome Circumſtan- 
ces to make it ſo. As if it be proved chat the Servant who wrote 
it is dead, and that it is his Hand-Writing, and that he was accuſ- 
tomed to make the Entries. So where the Evidence was, that 
the uſual Way of the Plaintiff's Dealings was, that the Dray men 
came every Night to the Clerk of the Brewhouſe, and gave him 
an account of the Beer delivered out, which he ſet down in a 
Book to which the Draymen ſet their Hands, and that the Dray- 
man was dead, and this his Hand; it was holden to be good Evi- 
dence of a Delivery, But where the Plaintiff to prove Delivery, 
produced a Book which belonged to his Cooper, who was dead, 

but his Name ſet to ſeveral Articles, as Wine delivered to the De- 
fendant, and a Witneſs was ready to prove his Hand ; Lord Chief 
Juſtice Raymond would not allow it, ſaying, it differed from Lord 
Torrington's Caſe, becauſe there the Witneſs ſaw the Drayman 
ſign the Book every Night. 

pon an Iſſue out of Chancery, to try Whether eight Parcels 
of Hudſon's Bay Stock, bought in the Name of Mr. Lake, were 
in Truſt for Sir Stet ben Evans, his Aſſignees (the Plaintiffs) 
ſhewed firſt, that there was no Entry in the Books of Mr. Lake 
relating to this Tranſaction. Secondly, fix of the Receipts were 
in the Hands of Sir Stephen Evans, and there was a Reference on 
the back of them by Jeremy 7. homas (Sir Stephen's Book. keeper) 
to the Book B. B. of Sir Stephen Evans, Thirdly, Jeremy The 
mas was proved to be dead, and upon this the Queſtion was, 

Whether the Book of Sir Stephen Evans referred to, in which was 
an Entry of the Payment of the Money, ſhould be read. And the 
Court of King's Bench, at a Trial at Bar admitted it not only as 

to the fix, but likewiſe as to the other two in the Hands of Sir 
Biby Lake, the Son of Mr. Lake, And in Smartle and Williams, 

where the Queſtion was Whether the Mortgage Money was really 
paid; a Scrivener's Book of Accounts (the Scrivener being dead) 
was holden to be good Evidence of Payment. 

If J. S. be ſeiſed of the Manors of A. and B. and he cauſe a 
Survey to be taken of B. and afterward convey it to F. N. and 
after Diſputes ariſe between the Lords of the two Manors concern- 
ing the Boundaries, this Survey may be given in Evidence. Alter 
if the two Manors had not beea in the ſame Hands at t the Time of 
the S Survey taken. 


To 


— 
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To come now to underwritten Evidence, or Proof vivd voce as 
to which every Perſon. may be a Witneſs but ſuch who are ex- 
cluded for want of Integrity or Diſcernment. 

In Regard to Want of Integrity, it is a general Rule that no 
Perſon intereſted in the Queſtion can be a Witneſs. 

The ſtrict Notion of the Objection to the Competency of a Wit- 2 Hardw, | 
neſs is upon a Voyer dire, Whether he be to get or loſe by the pays Me. go 
Event of the Cauſe; yet it is certain that the repelling a Witneſs G. z. 
is not confined to an immediate Intereſt, for if he be called to a Per Lee in E, 
Matter, where he claims under the ſame Title, though he be not g n * 
affected in that Action, yet he ſhall not be admitted, and that is 16 G, 2. 
the Cale of Commoners. So in an Action on a Policy of Inſu- Ridout v. 
rance, any who have inſured upon the ſame Ship cannot be Wit- 1 2 
neſſes. Vet in an Action by a Maſter for beating his Servant per jewel and 
guod Servitium amiſit, the Servant may be a Witneſs, for he is Harding Tr. 
not only not intereſted in the Cauſe, but not in the Queſtion : (at 
there the Queſtion is the Loſs of Service, and the Action he is 

entitled to is of a different Kind. | 

It muſt be a preſent Intereſt, for a future contingent Intereſt will » Salk. 283: 
not be ſufficient to prevent him from being a Witneſs; therefore 

an Heir at Law may be a Witneſs, but a Remainder Man cannot. 

An Intereſt is when there is a certain Benefit or Advantage to 
the Witneſs attending the Determination of the Cauſe one Way. 
Therefore a naked Truſt does not exclude a Man from being a 1 P. W. 239. 
Witneſs, And though in ſuch Caſes it has been uſual to have 3% + 8 
Releaſe from a Truſtee, yet that is not neceſſary, for ſuch Per- . K. B. ur © 
ſon has in Fact no Intereſt to releaſe. However, a Truſtee ſhall Bar. 
not be a Witneſs to betray the Truſt ; therefore where the Defen- 
dant pleaded to Debt on Bond, the : & 6 Ed. 6. againſt buying 
and ſelling Offices, and upon the Trial 4. was produced as a Wit- 
neſs to give an Account upon what Occaſion the Bond was given, 

Lord Chief Juſtice Holt refuſed to admit him, becauſe it appeared 
he was privately intruſted to make the Bargain by both Parties, 
and to keep it ſecret, 

And the Caſe is the ſame as to Counſel and Attornies, who Lindſey and 
ought not to be permitted to diſcover the Secrets of their Clients, Arx mm 
though they offer themſelves for that Purpoſe ; for it is the Privi- Str. 140, 
lege of the Client and not of the Counſel or Attorney. It is con- 
trary to the Policy. of the Law to permit any Perſon to betray a - 

Secret with which the Law has intruſted him; and it is miſtaking 
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it for the Privilege of the Witneſs that has ſometimes led Judges. 
into the ſuffering of ſuch a Witneſs to be examined. But to this 
there are ſome Exceptions: Firſt, As to what ſuch Perſons knew: 
before the Retainer; for as to ſuch Matters they are clearly in the 
ſame Situation as any other Perſon : Secondly, To a Fact of his 
own Knowledge, and of which he might have had Knowledge, 
without being Counſcl or Attorney in the Cauſe. As ſuppoſe 
him Witneſs to a Deed produced in the Cauſe, he ſhall be evami- 
ned to the true. Time of Execution. So if the Queſtion were 
about a Razure in a Deed or Will, he might be examined to the 
Queſtion Whether he had ever ſeen ſuch Deed or Will in other 
Plight, for that is a Fact of his own Knowledge; but he ought 
not to be permitted to diſcover any Confeſſions his Client may have 
made to him on ſuch Head: So if an Attorney were preſent when 
his Client was ſworn to an Anſwer in Chancery, upon an Indict- 
ment for Perjury he would be a Witneſs to prove the Fact of ta- 
king the Oath, for it is a Fact in his own Knnowledge, and no 
Matter of Secrecy committed to him by his Client. m 

A Scire Facias was brought by the King to avoid a Patent, and 
Exception was taken to the Witneſs, becauſe he was Deputy to 
the Perſons that would avoid it, and the Exception was diſfallow= 
ed, becauſe the Sore Facias is in the King's Name, and there- 
fore it cannot be preſumed that the Intereſt is in another, which 
would deſtroy the. very. being of the Scrre Facias, but the Proof of 
that ought to come on the Defendant's Side to deſtroy the Pro- 
ccedings. . | 

It is no good Exception to a Witneſs that he has Common per 
Cauſe de vicinage of the Lands in Queſtion, for this is no Intereſt 
but only an Excuſe for a. Treſpaſs. 

From this Rule it is apparent That the Plaintiff or Defendant 
cannot regularly be a Witneſs in his own Cauſe, for he is moſt 
immediately intereſted; therefore an Anſwer in Equity is of very 
Uttle Weight where there are no Proofs in the Cauſe, to back it; 
yet if there be but one Witneſs againſt a Defendant's Anſwer, the 
Court will dicect a Trial at Law to try the Credibility of the Wit 
neſs; and in ſuch Caſe will order the Defendant's Anſwer to be 


| read to the Jury. 


But if any Perſon be arbitrarily made a Defendant to prevent his, 
Teſtimony, the Plaintiff ſhall not prevail by that Artifice ; but. 
the Defendant againſt whom nothing is proved ſhall be ſworn 


notwith- 
4. 
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notwithſtanding, for he does not ſwear in his own juſtification, 
but in Juſtification of another. However, this Rule is to be un- 
derſtood where there is no Manner of Evidence againſt the Defen- 
dant; for if there be, his Guilt or Innocence muſt wait the Event 
of the Verdict. bis | ik | 
Ia Treſpaſs, if one whom the Plaintiff deſigned to make Uſe 1 Sid. 44+. 
of as a Witneſs be by Miſtake made a Defendant, the Court will 
on Motion give Leave to omit him, and have his Name ſtruck 
out of the Record, even after Iſſue joined; for the Plaintiff can in 
no Caſe examine a Defendant though nothing be proved againft 
him: And therefore in an Information for a Miſdemeanor, the 
Attorney General (Trevor) offering to examine a Defendant for 
the King, which the Court would not permit, he entred a Nolle 
Proſqui and then examined him.—If a material Witneſs for the Dormer and 
Defendant in Ejectment be alſo made a Defendant, the right Way Forteſcue, 
is for him to let Judgment go by Default; but if he plead, and M. 9G, 2. 
by that Mean admit himſelf to be Tenant in Poſſeſſion, the Court 
will not afterward upon Motion ſtrike out his Name. But in ſuch 
Caſe, if he conſent to let a Verdict be given againſt him, for as 
much as he is proved to be in Poſſeſſion of, I ſee no Reaſon why 
he ſhould not be a Witneſs for another Defendant.—In Treſpaſs, Poplet v. 
the Defendant pleaded Quod actio non quia dicit that Richard * Tr. 5 
Mawſon, named in the Simul cum paid the Plaintiff a Guinea in 
Satisfaction, and Iſſue thereon ; the Defendant produced Mawſon ; 
and per Eyre Ch. Juſt. he may be examined, for what he is now 
to prove cannot be given in Evidence in another Action, and in 
Effect he makes himſelf liable by Swearing he was concerned in 
the Treſpaſs. But if the Plaintiff can prove the Perſons named in Reaſon v. 
the Simul cum in Treſpaſs guilty, and Parties to the Suit, which wh: Ew: H. 
muſt be by producing the Original or Proceſs. againſt them, and 8 E 
proving an ineffectual Endeavour to arreſt them, or that the Pro- 08. St. 19. 
ceſs was loſt, the Defendant ſhall not have the Benefit of their 
Teſtimony. £ n 

From what has been ſaid it appears, 1. That a particeps crimi- 
nis may be Witneſs for the Plaintiff, though left out of the Decla- 
ration for that Purpoſe ;- yet this mightily leſſens his Credit, eſpe- 
cially in Treſpaſſes where Satisfaction from one is a Diſcharge for 
all the reſt. In a criminal Profecution, according to the Opinion Keb. 17, 18. 
of ſome, he can only be a Witneſs in two Caſes, viz. if he be 
actually pardoned ; or if he have no Promiſe of Pardon, But 


Oo others 
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2 Hawk. P. others have holden that ſuch a Promiſe will be no Exception to- 


C. 30 


1 Str. 63 3. 


Lady Law- 
ley's Caſe, 


Str. 504. 


Str. 5 27. 


his Competency, but only to his Credit; therefore in 


Layer 's. 
Trial the Court refuſed to let a Witneſs be examined on a Fair 
dire Whether he had ſuch a Promiſe. 
2. That Huſband and Wife cannot be * to be Wick 
for each other; becauſe their Intereſts are abſolutely the ſame z nor 
againſt each other, becauſe contrary to the legal Policy of Mar- 
riage. However, there are ſome Exceptions to this Rule: Firſt, 
in the Caſe of High Treaſon it has been ſaid, that a Wife ſhall be 
admitted as a Witneſs againſt her Huſband, becauſe the Tye of 
Allegiance is more obligatory than any other. Secondly, by the 
5 G. 2. the Wife of a Bankrupt may be examined by the Com- 
miſſioners touching his Eſtate, but 4 his Bankruptcy. Thirdly, 
if a Woman be taken away by Force and married, ſhe may be an 
Evidence againſt her Huſband indicted on 3 H. 7. 2. againſt the 
Stealing of Women: For a Contract obtained by Force has no 
Obligation in Law. So upon an Indictment on 1 Zac. 1. c. 11. 
for marrying a ſecond, Wife, the firſt being alive, though the firſt 
cannot be a Witneſs yet the ſecond may, the ſecond Marriage be- 
ing void: And Whether a Wife de jure may not be a Witneſs 
againſt her Huſband on an Indictment for a perſonal Tort done to 
herſelf, ſeems to be Matter of Doubt. In Lord Audley's Caſe ſhe 
was allowed to be a Witneſs to prove her Huſband aflifed to a _ 
upon her ; and though this Caſe -has been denied to. be, Law, 


it was in Caſes. where the Indictment was not for a: perſonal Tort 


to the Wife; and. in the Caſe of Azyre,. on an Indictment for the 
Battery of the Wife, Lord Raymond ſuffered the Wife to give Evi- 
dence; and the. Wife is always permitted to ſwear the Peace 
againſt her Huſband ; and her Affidavit has been admitted to be 
read on an Application to the Court of King's Bench for an Infor- 
mation againſt the Huſpand for an Attempt to take ber away: by 
Force after Articles of Separation; and it would be ftrange to 
permit her to be'a Witneſs to ground a Proſecution upoED, and not 


afterward to be a Witneſs at the Trial. Fourthly, in an Action 


between other Parties, the Wife may ba a Witoels-to charge her 
Huſband, Ex. gr. to prove the Goods for which the Action is 
brought fold on the Credit of the Huſband. So perhaps in ſome: 
Caſes, in an Action againſt her Huſband, though fhe will not be 
admitted to be a Witnels, yet a Confeſſion of hers may be given in 
Evidence to charge him.:. As vchere an Action was brought for 


nurſing 


Relative fo Trials at N if Prin: 3. 


O01 Nor 16 


nurſing his Child, the Plaintiff was allowed to give in Evidence, 


that\the Wife declared the Agteement to have been for ſo much 


per Week, becauſe ſuch Matters are uſually tranſacted by the 
Women. 


But no other Relibion i E ende bedlidſe no other Relation 1s 
abſolutely the ſame in Intereſt: Therefore in Pendrel and Pendrel, 
before Lord Raymond, which was an Iſſue out of Chancery to try 


Whether the Plaintiff were Heir to T. O. the Marriage and Birth 


being adtnitted by Order, the Mother was admitted to prove the 
Father had Acceſs to her. So in Lomax and Lomax before Lord 
Hardwicke, the Mother was admitted to prove the Marriage; and 
in an Ejectment againſt Sarah Brodze at Hereford 1744, Mr. J. 
Wright admitted the Father to prove the Daughter legitimate; her 
Title being as Heir to her Mother. 


To confider now the Exceptions to this Rule ; ; that no e 
Wg een be 4 Wiegen 2 


1. Exception; A Party intereſted will be admitted in a crimi- 
nal Proſecution in moſt Inſtances. 


28x 


H. had a Promiſe of a Note of 5 /. from his Mother-in-Law, Salk. 283. 


and by ſome Slight got her Hand to a Note for 100 /. and it was 


neſs in an Information for ibèe Cheat; for though the Verdict can- 
not be given in Evidence in an Action upon the Note, yet he ſaid 
they were ſure to hear of it to influence the Jury: But in the Kin 

and Bray Lord Hardwticke (aid, If this Cafe had not been ſettled 
by. ſo great a Judge, it would go to the Credit only, and not to the 


Competency, and in Far. 119. +it is ſaid by Holt, That if a Wo- 
man give a Note or Bond to a'Man, to procure her: the Love of 


J. S. by ſome Spell or Charm, in an Indiment for the Cheat, 


holden by Hp! at Guildhall, that the Mother could not be a Wit- nn _p 


ſhe ſhall be a Witneſs, though it tend to avoid the Note, for 32 286, 


Nature of the Thing allows no other Evidence. So if the doing 


8 
of the Act, which he is now Evidence to invalidate or ſet aſide, har. 19. 


were a Mean to obtain his Liberty, he ſhall be a Witneſs, as in the 


58. P. 


Caſe of a Bond given by Dureſs. The Defendant was indicted for su. 595. 


tearing a Note, whereby he promiſed to pay ſo much Money to 
A. B. who was produced as a Witneſs, and notwithſtanding it 
was objected that he was going to ſwear to ſet up his own Demand, 
becauſe, if convicted, the Court would compel the Detendant to 
ave a new Note, yet he was admitted. 


O O 2 Mrs. 
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Rex v. Nunes, Mrs, L. gave a promiſſory: negotiable Note to, the, Defendant%i 
. Jag: truſt to aſſizn it to Mrs. T who .was,. indebted; to Mrs L, the 
: Defendant, broke his Truſt, and n egotiated the Note; Mrs L. 
having paid the Note, brought a Bill. in Chancery, agaipſt tho De / 
fendant, who, in his Anſwer denied the Truſt, upon uw hiehabe 
was indicted for Perjury, and. Lord. Hardwicke refuſed, to admit 
Mrs. L. to give Evidence of the Truſt, and AIDAN it to the 
Caſe of Forgery, where the Per ſon whoſe Hand is: f orged is not 
admitted, and faid it differed from the Caſe of Uſury, — 
Party is admitted. to be an Evidence, if the 7 is paid; the 
Reaſon of which is, being Party to the e he will not be 
| permitted to have any Remedy for it again.. 16 
Abrabam v. And in a late C 7+ e in which all the 5 Reſolutions, were 
B R. Ta 8 thoroughly conſidered, the Court held that the Perſon who bor- 
; rowed Money on a Pawn was a good Witneſs in an Action for 
Uſury againſt the Pawnbroker, though the Payment of the Me- 
ney borrowed was proyed by no other Perſon but himſelf; For the 
Judgment in this Action could not be given in Evidence in an 
Action againſt him for the Money long 
Though, as is ſaid, a Perſon whoſe Hand is ; forged is not ad- 
mitted to prove the Forgery, yet under many Circumſtances he 
may, where he is not directly intereſted in the Quęſtion; as in 
Mellss Caſe, who was indicted for forging a Receipt from a Mer- 
Per Willes, C. Cer at Oxford, the Mercer having before recovered the Money in 
Tu Oxon. an Action againſt Wells, was admitted to prove the Forgery. 
So in an Indictment. for Perjury on the Statute, the Perſon in- 
jured cannot be a Witneſs, becauſe; the Statute gives him Ten 
Pounds, but in an Indiftment at Common Law the Party injured 
may be a Witneſs, 


2. Exception; A Party intereſted will.be admitted for the Sake 
of Trade and the common Uſage of Buſineſs. 


Therefore a Porter ſhall be Evidence to prove a Delivery of 
Goods.—So a Banker's A deu to prove the Receipt of Money, 


So an Indorſement on a Bon by the Obligee of the Receipt of 
Intereſt has been admitted to bring it. within the twenty Vears. 


3. Exception ; A Party intereſted will be admitted where no 
| other Evidence is ; feaſonably to be expected. 


As upon the Statute of Hue and Cry, where the Patty robbed 
18 e even though he be himſelf Mabel. of 
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So in Actions by Informers'for ſelling Coals without meaſuring Per Lee Ch. 

by the Buſhel, the Servants are Witneſſes for their Maſter, not- . 2 

wühſtanding 3 G. 2. inflicts a Penalty upon them for not doing Goſliog. ; 

it, though Eyre Ch. J. did, on that Account, in two or three In- 

— to receive them. 

8 where the Queſtion: was, whether. iis Defendants had a per». Phipps 

Ri ght to be Freemen, though it appeared there were Commons and Archer at 

belonging to the Freemen, yet an Alderman was admitted to prove ne * 

them no Freemen, it appearing that none but Aldermen were Je 
ivy, to the Tranſactions of the Corporation with regard, to ma- 

ing Perſons fre. 

So where the Queſtion was, whether the Maſter had deſerted E. L Comp... 
the Ship, (Suſſex) without ſufficient Neceſſity; a Sailor, who had 8 
given Bond to the Maſter, (as a Truſtee for the Company), not to 
deſert the Ship during the Voyage, was admitted Evidence for the 
Maſter, i it appearing all the Sailors entered into ſuch Bonds. 

So where a Son having a general Authority to receive Money Salk. 289. 
for his Father, received a Sum and gave it to the Defendant ;, the 
Son was admitted as a good, Witneſs (his Teſtimony being corro- 
borated by other Circumſtances). for his Father in an Action of 
Trover for the Money. „ 

So in Trover againſt a Pawn-broker, the Servant imbeziling Mic. 1752. C. 
his Maſter's Goods, and pawning them. will be admitted to prove t. 
the Fact. : 

4. Exception; A Party intereſted will be admitted, where he 
acquires the Intereſt by his own Act after the Party, who calls 
him as a Witneſs, has a Right to his Evidence. 

And therefore tho” one, who lays a Wager at the Time 97 the skin. 586. 
original Wager, is no Witneſs, yet one who lays a Wager after- 
wards ought to be admitted; and perhaps a Perſon who laid a Le. 132 
Wager at the ſame Time will be admitted, in Caſe he has re- 
ceived the Money without any Condition to return. it; ſor the 
2 will be intended to be duly paid. | 

5. Exception; A. Party intereſted will be admitted where the 
Poſſibility of Intereſt is very remote. 

As where an Information, in Nature of a Q Warranto, was , 1. 221. 
brought againſt the Mayor, Citizens, and Commonalty of Lon- tamen Quere, 
don, for taking Two-pence per Chaldron for all Sea Coals brought 3 . 
to London; Freemen were admitted to prove the Preſcription, it a 


appearing that the Mayor and Sheriffs have the whole Profits of 
this: 
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this Toll, though they have it for the Benefit of the Corporation, 


of which all the Freemet are Members; yet theſe having ho par- 


ticular Profit to themſelves were ſworn as Witneſſes ; for it cannot 


be preſumed, that, for. A5 Advantage ſo ſmall, and ſo remote, the) 
would be partial and perjure themſelves. And Scroggs Chief jut. 
tice ſaid, that it ought not to be a Fetiefal Rule, that Members: of 
Corporations ſhall be admitted of denied to be Witneſſes in Ac: 
tions for or againſt their Corporations; but every Cafe ſtands 
upon its own particular Cirththſtance," vis. Whether the Intereſt 
be ſo conſidetable as by Preſumption to produce Partiatity or nor. 
And this Exception has of late Years been a good, deal ex- 
tended. In the Caſe of the King and Bray, Eil. 10 G. 2. Lord 
Chief Juſtice Hardwicke ſaid, that unleſs the Objection appeared 
to him to carry, a ſffong Danger of Perjury,” and ſome apparent 
Advantage might accrue to the Witneſs, he was always inclined 
to let it ga to his Credit only, in order to let in a proper Light to 
the Caſe, which would otherwiſe be ſhut out; and, 1 a oubt- 
ful Caſe he ſaid it was generally his Cuſtom to admit the Evi- 


| dence, and give ſuch Directions to the Jury as the, Nature of the 


Caſe might require; that was an Information in Nature of N 
Warranto for the D-tendant to (hew by What Authority B 


claimed to be Mayor of Tintagel, and Ilſue taken upon this 
Cuſt 4 vis. That at a Court Leet annually holden on the 


Tenth of O&iber, the Mayor for the Year enſuing is to be 
choſen, and for that Purpoſe two Elizors are to be nominated, 
one by the Mayor, the other by the Town-Clerk, ;' theſe Elizors 


are to nofiipate Twelve Jurymen, who are'to prefent the Mayor 


for the Year. enſuing ; and in Caſe the Town- Clerk efuſe to no- 
mindte his Elizor, that then the Mayor ſhall nominate the ſecond 
Elizor. . At the Trial of P. Hoſkins, who was ſecond Elizor, no- 
minted by.the Mayor, upon the Default of the Town-Clerk's 


Nomination at the Election of the Defendant, and P. Heſtins 


who ſerved, as a Joryman of the faid Election, were both offered 
as Witneſſes to prove the Cuſtom, hut rejected in toto, as not com- 


petent Witneſſes to any Part of it: But upon Motion a new Trial 


was granted; the Chief Juſtice ſaid, the having of an Elizor is 
intended a Franchiſe in the Borough, but in the Elizor himſelf it 
is only an Authority, and the Execution of it paſt and over. * And 
he ſaid he knew no Caſe where a Man who has ate under a 

"FR 4 bare 
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bare Authority has been refuſed to prove the Execution of it: 
Perſons, that 565 been themſelves in Office, are often called to 


thew what the Uſage 1 is, and what they did When! 1 > Office and 


ve if their Acts be illegal, they are liable to. 2 arranto, and 
e {aid, the, Caſe in 3 Keb. go. was very material ; for. there, 
upon a! an Iſſue to try whether . by. the Cuſtom of the Manor the 


chants were to 1 Fins and be re- 1 vpen the Death of 


the laſt admitting Lord, the Steward was admitted to Prove the 
| Sb thoug ng be had Fees upon Admiſſion. 


The ſecond Sort of Perſons excluded from Teſtimony, are ſuch 
as are ſtigmatized. 


© Now there are ſeperal Crimes that fo \ blemiſh the Reputation, 
that the Party is ever after unfit to be a Witneſs; as Treaſon, Fe- 


lony, and every Crimen falf, as Perjury, Forgery, and the like: 


For where a Man is convicted of thoſe glaring Crimes againſt the 
common Principles of Humanity and Honeſty, his Oath is of no 
Weight. 

The common Puniſhment that marks the Crimen fall. is being ing 
Ae in, the Pillory, and therefore, ancicntly,. they held that "no 
Man legally ſet in the Pillory could be a Witneſs ; but the Rigour 
of this Piece of Law is reduced to Reaſon; for now it is holden, 
that unleſs a Man. be put in the Pillory pro crimine falſi, as for 
Perjury or Forgery, or the like, it is no Blemiſh to his Atteſta- 
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tion; it is the Crime and not the Puniſhment that makes the Salk. 690. 


Man infamous 3. therefore where a Man was convicted of Barre- 


try, though he was only fined, the Court held him incompetent ;. Mackinder's 
fo a Perſon convicted of Petit Larceny. 1s equally infamous with Caſe, Hil. 


one convicted of Grand Larceny, tor they are both Felony. 
After a general Statute Pardon, a Perfon attainted is a. good 
: Witneſs ; and ſo it is after burojng in the Hand, which | amounts 
to a Statute Pardon. 
If one found guilty on an Tadifiment for Perjur ry at Common. 
Law, be pardoned: by the King, he will. bela goo Witneſs, be- 
cauſe the King has Power to 15 off every, Me of the. Puniſh- 
ment; but if a Man be in Qed of 118 on the Statute, the 
King c cannot. Pardon, for the Ng is diveſted of that Prerogative 
by. the expreſs Words of the Statute. ,.. 
Note ;, The Party who would take Advantage of this Excep- 


tion toa Witneſs, muſt have a Copy of the Record of Convice- 


tion, ready to produce in Court. 
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2 Bulf, 15 5. 


Steward's 
Caſe, Old- 
Bailey, 1704. 
Str. 700. 
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Thirdly, Infidels cannot be Witneſſes, i. e. ſuch who profeſs 
no Religion that can bind their Conſciences to ſpeak Truth. But 
when any Perſon profeſſes a Religion that will be a Tie upon 
him, he ſhall be admitted as a Witneſs, and ſworn according to 
the Ceremonies of his own Religion; for it would be ridiculogs 
to ſwear a Witneſs upon the Holy, Evangeliſts, who did not be- 
lieve thoſe Writings to be ſacred. Thus Jews are always ſworn 
upon the Old Teſtament ; Mahometans on the Koran ; thoſe of 
the Gentou Religion according, to the Ceremonies of that Reli- 

ion, Sc. 
4 F ourthly ; Perſons excommunicated cannot be Witneſſes, be- 
cauſe being excluded out of the Church, they are ſuppoſed not to 
be under the Influence of any Religion. > 

Fifthly; the ſame Law, it is ſaid, holds place in Relation to 
Popiſh Recuſants. This Opinion i is founded on the Statute of 
Fac. 1. c. c. which enacts, That every Popiſh Recuſant Convie 
ſhall ſtand, to all Intents and Purpoſes, diſabled, as a Perſon 
lawfully, excommubiſcned : - But Mr. Serjeant Ha, in his 
Pleas of the Crown, Vol. the iſt. Fol. 23, 24. has very ſenſibly 
ſaid, that this Conſtruction is over ſevere, as the Purport of the 
Statute is ſatisfied by the Diſability to bring any Action, 

But Perſons outlawed may certainly be Witneſſes, becauſe they 
are puniſhed in their Properties and not in the Loſs of their Repu- 
tation, and the Outlawry has no manner of Influence on their Cre- 
dibility. 

As to thoſe who are exblages from Teſtimony for want of Skill 
and Diſcernment, they are Ideots, Madmen and Children. 

In Regard to Children, there ſeems to be no preciſe Time fixed 
wherein they are excluded from giving Evidence; but it will de- 
pend in a great Meaſure on the Senſe and Underſtanding of the 
Child, as it ſhall appear on Examination to the Court. However 
it ſeems to be ſetrled, that a Child under the Age of ten ſhall in 
no Caſe be admitted ; but after that Age, if the Child appear to 
have any Notion of the Obligation of an Oath, after there been 
a Foundation laid by other Witnefles to induce a Suſpicion, the 
Child ſhall be admitted to prove the Fact. Doubtleſs the Court 
will more readily admit ſuch a Child in the Caſe of a perſonal 


lojury (ſuch as Rape) than on a Queſtion between other Parties ; 
and 
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aps, in ſach Caſe, would. even admit the Infant to be = H. P. C. 


ande perh 


emintd without Oath; for certainly there is much more Reaſon 3; 


for be Court to hear the Relation of the Child, than to receive it Dy. 3%. 
at 


Hhand from thoſe that heard it ſay. ſo. In Caſes of foul 
dode in ſecret, where the Child is the Party injured, the 
ng their Evidence entirely is, in ſome Meaſure, denyin 
them the Protection of the Law; yet the Levity and want of Ex- 
periende in Children, is undoubtedly a nnn which yes 
greatly 40 theic Credit. ” wide +. * ua 4 

I have in the Courſe of the foregoing — — token 
Notice of ſomle df theo more general Rules; but for better under- 
ſtanding the tue Theory of Eriderieod it nll be B to take 6 
View of them altogether. 

The firſt general Rule is, That you nt give the beſt Evideyce 
was the NAT of the Thing i is capable of: The true Meaning of 
thls Rule is, that no ſuch Evidence ſhall be brought, that ex na- 
tut Rei ſuppoſes ſtill a greater Evidence behind in the Parties 
Poſſeſſion or Power; for ſach Evidence is altogether inſufficient 
and proves nothing, as it carries a Preſumption with it contrary to 
the Intention for which it is produced: For it the other greater 
Evidence did not make againſt the Party, why did he not produce 
it to the Court? As if a Man offer a Copy of a Deed or Will, where 
he ought to produce the Original, this carries a Preſumption with 

it that there is ſomething more in the Deed or Will that makes 
againſt the Party, or elſe he would have produced it; and there- 
fore the Proof of a Copy in this Caſe is not Evidence; but if he 
prove the original Deed or Will in the Hands of the adverſe Party, 
orito be deſtroyed without his Default, a Copy will be admitted, 
-becauſe then ſuch Copy is the beſt Evidence: The Preſumption 
of greater Evidence behind | in the Party” 8 Poſſeſſion being over- 
turm d by poſitive Proof. 
ue Goa general Rule i is, That no Perſon intereſted i in \ the 

Queſtian can be a Witneſs: There is no Rule in more general . 
Uſe, and none that is ſo little underſtood; I have therefore endea- 
voured in the foregoing Part to explain it, and to ſet down the ſe- 
veral Exceptions to 1 it; Ron I can add nothing to what I have ſaid 
upon the Subject. „ 

The third —— 36% That Hearſay i is no Evidence. For 

no Evidence is to be admitted but what is upon Oath; and if the 

firſt Speech were without Oath, another Oath that there was ſuch 


Pp Speech, 
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Orimwade 
and Stevens, 
Kew, 1697. 
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Speech, makes it no more than a bare ſpeaking, ind ſo of no Va-- 


lue in a Court of Juſtice, Beſides if the Witneſs be living, what 


he has been heard to ſay is not the beſt Evidence. But though: 


Hearſay be not allowed as direct Evidence, yet it may be admitted 


in Corroboration of a Witneſs's Teſtim6ny, to ſhew that he affir- 
med the ſame Thing before oft other Occaſions, and that he is ill: 


- conſtant to himſelf. 


80 where the Iffhe is on the Legitimacy of the Plaintiff or De- 
fendant, it ſeems the Practice to admit Evidence or what the Pa- 


rents have been heard to fay, either as to their being or not being 
matried; and with Reaſon, for the Preſumption arifing from the- 
Coba bitatiom is either ſtreogthned or deſtroyed by ſuch Declara- 


tions, which are not to be given in Evidence directly, but may be 
aſſigned by the Witneſs as a Reaſon for his Belief one Way or 
other. But in Pendrel and Pendrel, Hil. 5 G. 2. Lord Raymond 
would not ſuffer the Wife's Declarations, that the ſhould not 
know her Huſband by Sight, &c. to be given in Evidence till. 
after ſhe had been produced on the other Side. So Hearſay is 
good Evidence to prove, who is my Grandfather, when he mar- 
ried, what Children he had, Cc. of which it is not reaſonable to - 
preſume I have better Evidence. 80 to prove my Father, Mother, . 
Couſin, or other Relation beyond the Sea dead, and the common 
Reputation and Belief of it in the Family gives Credit to ſuch Evi- 


dence; and for a Stranger it would be good Evidence if a Perſon - 


ſwore that a Brother or other near Relation had told him ſo, 


which Relation is dead. In an Ejectment between the Duke of 


Athol and Lord Aſtburnbam, E. 14 G. 2. Mr. Sharpe, who was 
Attorney in the Cauſe, was admitted to prove what Mr. Worthing-. 


ton told him he knew and had heard in Regard to the Pedigree of 


_ the Family, Mr, Worthington 1 * to die before the Trial. 


Skinner V. 
Ld. Bella- 
mont, Wor- 
ceſter 1744, 


Bp. of Meath 


«©, Ld. Bel- 
feld, 1747. 


So in Queſtions of Preſcription it is allowable to give Hearſay 
Evidence in order to prove general Reputation; and where the 
Iſſue was of a Right to a Way over the Plaintiff's, Cloſe, the De- 
fendants were admitted to give Evidence of a Converſation between 
Perſons not intere ſted, then dead, wherein the Right to the Way 
was agreed. In a Quai Impedit the Plaintiff derived his Title 
from Lord R. in whom he laid a Preſentation of one Knight ; the 


03+ 


V. MS. Notes Biſhop ſet up a Title in himſelf, and traverſed the Seiſin of Lord 


R. The Plaintiff gave in' Evidence an Entry in the Regilter, of 
the Dioceſe of the Inſtiiution of Knight, in which there was a 


Blank. 


— 
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Blank in the Place, where the Patron's Name is uſually inſerted, 
upon which he offered Parol Evidence of the general Reputation 
of the Country, that Knight was in by the Preſentation of Lord R. 
Upon a Bill of Exceptions this came on a Writ of Error into K. B. 
Where the better Opinion was that the Evidence was allowable ; 
the Regiſter which was the Proper Evidence being ſilent. A Pre- 


ſeptation may * Parol, and what commences. by Parol, may 


be tranſmitted to Poſterity by Parol, and that creates a general 
Reputation. is on hne! 

I The fourth general Rule is, That in all Caſes where a general 
Character or Behaviour is put in Iſſue, Evidence of particular 


Facts may be admitted; but not where it comes in collaterally. 


This has ſometimes occaſioned a Queſtion in Chancery; Whether 
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it were in Iſſue or not. As where a Bill was brought by a kept Clerk ». pe. 


Miſtriſs for an Annuity; the Defendant in his Anſwer ſaid, * She 
was a lewd Woman of infamous Character before Mr, P. became 
acquainted with her;“ and it was holden to be ſufficiently putting 
her Character in Iſſue, to enable the Defendant to prove particular 


ria m, 27 July 


Facts. But where upon a Bill brought by a Wife the Huſband L4. Done: 


in his Anſwer ſaid, © She had not behaved herſelf with Duty and 
Tenderneſs to him, as became a virtuous Woman, much lefs his 


minal Converſation, The 


raile v. Lady 
Doneraile in 


| as Dom. Proc. 
Wife; this was holden not to put Adultery in Iſſue, ſo as to ena- 1734. 


ble the Huſband to prove * Facts. In an Action for cri- —_— 
efendant may give in Evidence particu- W 


ris v. 
Iſtone, per 
les C. J. 


lar Facts of the Wife's Adultery with others, or having a Baſtard Hereford, 
before Marriage; becauſe by bringing the Action, the Huſband +? 


puts her general Behaviour in Iſſue. And as the Defendant ma 

examine to particular Facts, a fortiori he may call Witneſſes to 
her general Character. So in Caſes where, the Defendant's Cha- 
racter is put in Iſſue by the Proſecution, - the, Proſecutor, may exa- 
mine to particular Facts, for it is impoſſible without it to prove 
the Charge. Yet there is one Caſe of that Sort in which the Pro- 
ſecutor is not allowed to examine to any particular Fact without 
giving previous Notice of it to the Defendant ; and that is, where 
a Man is indicted for being a common Barretor; and the Reaſon 


is, ſuch Indictments are commonly againſt Attornies, whoſe Pro- 


feflion it is to follow Law-ſuits ; and it is a difficult Matter to draw 


the Line between that and acting as a Barretor; therefore it makes 


it neceſſary for him to know what particular Facts are to be given 
ia Evidence, that he may be prepared to ſhew, that he was fairly 


Pp 2 | employed 
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employed in thoſe Caſes, and ated in his Profeſhon.. But in other 
criminal Cafes, the Proſecutor cannot enter into the Defendant's 
Character, unleſs the Defendant enable him ſo to do, by calling 
Witneſſes in Support of it, and even then the Proſecutor cannot 
examine to particular Facts, the general Character of the Defen- 
dant not being put in Iſſue, but coming in collaterally. For the 
ſame Reaſon if you would impeach the Credit of a Witneſs, you 
| can only examine to his general Character, and not to particular 
Facts: Every Man is ſuppoſed to be capable of ſupporting the 
one, but it is not likely he ſhould be prepared to anſwer the other 
without Notice; and unleſs his general Character and Behaviour 
be in Iſſue, he has no Notice. | | 
The Fifth general Rule is, Ambignitas verborum latens verifi- 
catione ſuppletur, nam quod ex facto oritur ambiguum, verificati- 
ones and one facti tollttur. Therefore where the Teſtatrix deviſed” her 
ey HP Tr. Eſtate to her Couſin John Cheere, there being both Father and: 
Cheney's Son of that Name, Parol Evidence was admitted. to prove that: 
Caſe, 5 Co. the Son was the Perſon meant; for the Heir's Objection aroſe from 
"I Parol Evidence, and therefore Parol Evidence ought to be admit- 

2 R. A676. ted to anſwer it. So if a Man having two Manors called Dale, 
levy a Fine of the Manor of Dale, Circumſtances may be gizen-: 
in Evidence to prove which Manor he intended ;. for this is not to- 
contradict the Record, but to. ſupport it. Lord Bacon, in his- 
Reading upon this Maxim, diftinguiſhes. Ambiguity in Patens: 
and Latens, and faith that Latens is that which ſeems certain and: 
without Ambiguity, for any Thing that appears upon the Deed- 
or Inſtrument ; but there is ſome collateral Matter out of the 
Deed, that breeds the Ambiguity; but Ambiguitas Patens, i.e, That 
which appears to be ambiguous upon the Deed or Inſtrument, is- 
never holpen by Averment ; for that were in Effect to make that 

Balis awd Paſs without Deed, which the Law appoints ſhall not paſs but by 
Church vb. Deed ; therefore where the Deviſce's Name is totally omitted, 
A Parol Evidence cannot be admitted to ſhew who was meant; and 
6 0s per as Parol Evidence will not be admitted to explain an Ambiguity | 
Hardw. Canc', which is patent, much leſs will it be admitted to alter the apparent 
Lowfield and Meaning of the Will: Therefore when a Man gave Two thou- 
2 G. ſand Pounds to his Brother Jobn, and in Caſe of bis Death, to 

7% his Wife, Lord Chief Juſtice Lee would not ſuffer Proof to be 

given, that the Teſtator meant his Brother thould have it only 
Lake and during Life. But where A. deviſed Four hundred Pounds to His 
Lake, 8 Nov. | | 5 Wife, 
1751, 
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Niſi Prius. 


Relative Trials at 


Wife, and made her Executrix, without diſpoſing of the Surplus; 


Lord Chancellor Hardwicke admitted Parol Evidence to ſhew the 
Teſtator meant his Wife ſhould have it, for there was no Ambi- 


guity in the Will, nor was it to alter the apparent Intent of the 


Teſtator; for by Law ſhe was intitled to the Surplus as Executrix, 


therefore the Evidence was admitted only to rebut the Equity. 
But, in Brown and Selwin, in Dom. Proc. 1734, the Teſtator 


having expreſsly deviſed the Reſidue of his perſonal Eſtate to his 
Executors, one of whom owed him Money upon Bond, Parol 
Evidence was refuſed to be adinitted to prove the Teſtator meant 
to extinguiſh the Bond Debt by making the Obligor Executor; for 
that would have been to have altered the 1 5585 Intent, and not 


fimply to have rebutted an Equity, 


The Sixth general Rule is, in every Iſſue the Affirmative is to be 
proved. A Negative cannot regularly be proved, and therefore it 
is ſufficient to deny what is affirmed until it be proved; but when 
the Affirmative is proved, the other Side may conteſt it with op- 


poſite Proofs; for this is not properly the Proof of a Negative, but 
the Proof of ſome Propoſition totally inconſiſtent with what is 


affirmed ; as if the Defendant be charged with a Treſpaſs, he need 
only make a general Denial of the Fact; and, if the Fact be pro- 


ved, then he may prove a Propoſition inconſiſtent with the Charge, 
as that he was at another Place at the Time, or the like, 


But to this Rule, there is an Exception of ſuch Caſes where. 


the Law preſumes the Affirmative contained in the Iffue. There- 
fore in an Information againſt Lord Halifax for refuſing to deliver. 
up the Rolls of the Auditor of the Exchequer ; the Court of Ex- 


chequer put the Plaintiff upon proving the Negative, vig. That 
he did not deliver them; for a Perſon ſhall be preſumed duly to 


execute his Office till the contrary appear. 

The Seventh general Rule is, That no Evidence need be given 
of what is agreed by the Pleadings : For the Jury are only ſworn 
to try the Matter in Iflue between the Parties, fo that nothing elſe 
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is properly before them. In Replevin the Defendant avowed Dy. 184... 


taking the Cattle, Damage feaſant in Loco in quo, as Parcel of his C. 58. 


Manor of K. the Plaintiff replied, that it was Parcel of the-Manor 

of K. and made Title to it, and traverſed that the Manor of K. was 
the Freehold of the Defendant: He was not admitted to prove that 
K. was no Manor, for that is admitted by the Traverſe. | 


The. 
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P. 4 Anne, 
K.B, 
Salle MSS. 


Note; This 


Caſe was be- 
ſore the Stat, 


( enabling De- 


fendants to 


plead double. 


2 R. A. 682. 


Co. L. 283. 


1 Jones 240. 


Co. L. 282. | 


Hob. 53. 


Hob. 55. 


2 Rol. 706. 


An Introductiom to the Law 
The Jury cannot find any Thing againſt that which the Parties 


have affirmed and admitted of Record, though. the Truth be 


contrary ;z but, in other Caſes, though the Parties be eſtopped to 
ſay the Truth, the Jury are not; as in Goddard's Cafe, where the 
Bond was dated nine Months after the Execution, and after the 
Neath of the Obligor, v 3; + eee 
In Treſpaſs for throwing down and carrying away Stalls, as to 
all the Treſpaſs but the throwing them down, the Defendant 
leaded Not guilty ; and as to the throwing them down a ſpecial 
Foification, and therein juſtified both the throwing down and 
carrying away; and on the Ifſue joinetl, the Judge at the Aſſizes 
would not try,» Whether the Defendants were guilty or nbt of 
carrying away the Stalls, becauſe they had confeſſed it by their 
Juſtification ; and on Motion for a new Trial it was denied, be- 


cauſe the Jury could never find the Defendants Not guilty, con- 


trary to their own Confeſſion upon the Record, though in another 


Iſſue. 


The Eighth general Rule is, That whenſoever a Man cannot 
have Advantage of the ſpecial Matter by pleading, he may give it 


in Evidence on the General Iſſue. For Example, A. cannot juſ- 


tiſy the killing another, therefore he may give the ſpecial Matter 
in Evidence on the General Iſſue, as that it was /e deęfendendb, 
Sc. So in Trover for Goods, the Defendant may give in Evi- 
dence, that he took them for Toll on the General Iſſue of Not 
guilty, becauſe he could not plead it; but it would be otherwiſe 
in Treſpaſs for taking the Goods, becauſe there he might have 
pleaded it. eee | e oats 
The Ninth general Rule is, That if the Subſtance of the Iſſue 
be proved, it is ſufficient, In an Action of Waſte for cutting. 
twenty Aſhes, Proof that he cut ten is ſufficient, for, in Effect, 
the Iſſue is Waſte or no Waſte, So in Debt upon a Bond con- 
ditioned to perform Covenants, and Breach aſſigned in cuttin 
down twenty Trees. So in Account, if the Defendant plead an 
Account before A. and B. and Iſſue thereon, Proof of an Ac- 
count before A. is ſufficient. But if the Iſſue were, Whether A. 
and B. were Churchwardens, Proof that one was and not the other 
would not be ſufficient ? * 
If the Iſſue be, Whether Lord Delaware demiſed, Proof that 
A. B who was not then, but now is, Lord Delaware, is not 


4 ſufficient, 


5 
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ſafficient, for whether he were at the Time of the Demiſe, Lord 
Delaware, is Part of the Iſſue. So in Replevin, if the N e Ro. Abr. 
avow Damage feaſant, and the Plaintiff juſtify for Common, and 70. 
aver that the Cattle were levant and couchant, and iſſue thereon, 

Proof only for Part of the Cattle is not ſufficient. 

The Plaintiff declared, That he had J. S. and his Wife in 1 $i. ;. 
Execution, and that the Defendant ſuffered them to eſcape, Spe- 
cial Verdict that the Huſband only was taken in Execution, (it 
being for a Debt due from the Wife before Coverture) and that 
he eſcaped. The Court held that the Subſtance of the Iſſue. was 
found and gave judgment for the Plaintiff. 

In Error to reverſe a Fine, for that the Plaintiff was beyond, March 25. 
&c. If the Defendant plead that the - Plaintiff returned into the 
Realm in August, and Iſſue thereupon, if it be proved that he 
returned at any time within ;fige Years- it is ſufficient. . In Debt 
againſt an Executor the Defendant pleads that the Teſtator WAS Hob. 53, 4 
taken in Execution by a Ca. Sa. if it be proved that he was taken 
by en Alias Ca. ſa. * is enough, but Proof that he had been 
taken by a Capias pro fe, or by a Capias utlagatum, would not 
maintain the Plea. .. If Outlawry at the Suit of A. be pleaded, 
and the Record prove Outlawry at the Suit of C. it is ſufficient. 

Debt upon Bond againſt the Defendant, as Brother and Heir Cr. Car. 15+. 
to J. S. upon Iſſue Riens per deſcent, the Jury found that the Ob-- 
ligor was ſeized in Fee, had Iſſue and died ſeized, and that the 
Ifiue died without lſſue, whereupon the Land deſcended to the py. 363. 
Defendant, as Heir to the Son of his Brother, and the Court 
held that the Iflue was found againſt the Plaintiff for the De- 
fendant had nothing as immediate Heir to his Brother, and if he 
would charge him as collateral Heir, he ought to have a {| i 
Declaration. 

But if A. ſettle an Eſtate upon himſelf for Life, Remainder to Cart, 126. 
his firſt and other Sons, in Tail, Remainder to his own right 
Heirs, and enter into a Bond and die, leaving a Son who dies 
without Iſſue, whereupon the Uncle enters, he may be charged 

as. Brother and Heir of A. for he muſt make himſelf Heir to him 

who was laſt actually ſeized, 

It is neceſſary wade the better comprehending of this Rule, 

to ſee in what Caſes mods et forma is of the Subſtance of the Iſſue; 

for where it is it muſt be proved. 


Where 
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Co. L. oO. 


Hob, 72, 


1 angdon v. 
Koight, 


Joy v. Ro- 
berts, Tr. 5. 
& 6G. 2. 
in Scac. 


An Introduction to the Lau 


Where the Iſſue is joined on the Point of the Action, there 
modo et forma is mere Form, and need not be proved; as where 


a Demandant in Caſu proviſo counts of an Alienation in Fee, 


and the Tenant ſays, Non alienavit modo et forma, and the 
Jury find (or Evidence is given of) an Alienation in Tail, it 
is ſufficient ; for the Point and Gift of the Writ is, Whether 
Tenant in Dower aliened to the Diſheriſon of the Demandant. 
So in Replevin, where the Defendant avowed the Taking, as a 
Commoner, Domage feaſant, the Plaintiff in Bar ſaid J. S. was 
ſeized of an Houſe and Land, whereto he had Common, and de- 
miſed unto him the thirtieth of March, To hold from the Feaſt 
of the Annunciation next before for a Year, the Defendant tra- 
verſed the Leaſe modo et forma; the Jury found that J. S. made 
a Leaſe to the Plaintiff on the twenty-fifth of March for one 
Year ; and though this be not the ſame Leaſe as pleaded, for this 
begins on the Day, and the other from the Day, yet the Plaintiff 
had Judgment; for the Subſtance of the Iſſue is, whether the 
Plaintiff have ſuch a Leaſe, as by force thereof he might Uſe the 
Common. Yet it muſt not depart altogether from the Form of 
the Iſſue, as if it had been found that he had a Right of Common 
by Leaſe from another, | 
L. brought an Action upon a promiſſory Note of thirty Punds, 

to which the Defendant pleaded that the Plaintiff was indebted to 
him in a larger Sum, ſcilicet ſixty Pounds, which far exceeded 
the Damag: laid in the Declaration; the Plaintiff replied, that he 
was not indebted to the Defendant in the Sum of fixty Pounds 
modo ex forma, and on Demurrer (for the Plaintiff might, for any 
Thing appearing to the contrary in his Replication, owe the De- 
fendant fifty- nine Pounds, nineteen Shillings, and eleven Pence 
Halfpenny; and therefore it was inſiſted, that he had tendered an 
immaterial Iſſue) the Court held that the Subſtance of the Repli- 
cation was, that the Plaintiff was not indebted to the Defendant 
in ſo much as would exceed his own Demand in the Declaration, 
and that was the Queſtion for the Court and Jury, whether he 
were ſo indebted to the Defendant as to exceed his Demand, and 
not preciſely how much ; and a Caſe was cited by Mr. Filmer, 

which was allowed to be Law, where in Debt upon Bond condi- 
tioned to pay one thcuſand Pounds, the Defendant pleaded that 
at the Time of the Bill the Plaintiff owed the Defendant fifteen 


hundred 
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hundred Pounds, to which the Plaintiff replied that he was not s 
indebted to him in fifteen hundred Pounds mado et forma, as 
| alledged, and Iſſue theron, and Verdict for the Plaintiff, and WORLD 
upon Motion in arreſt of Judgment, one Queſtion was, Whether 
the Iſſue were well joined, and the Court held it was. 
Covenant by a Leſſee againſt his Leſſor, and Breach aſſigned on , Selk 260. 


the Covenant for quiet T far that the Leſſor ouſted him, 
- the Defendant pleaded, that he entered to diſtrain for Rent, 
and traverſed that he ouſted him de præmiſſis; the Plaintiff de- 
murred, for that he did not traverſe, that he ouſted him de præ- 
miſſis, or of any Part thereof. ' Sed per Curiam the Plea is good, 


and Proof of any Part, had the Plaintiff joined Iſſue, would have 1 
been ſufficient, 4 A 


But when a colateral Point in pleading is traverſed, then madb Co. L. 281; 
et forma is of the Subſtance of the Iſſue, and muſt be proved; 
as if a Feoffment be alledged by two, and this is traverſed mods 
et forma, and it is found the Feoffment of one, there modo et 
forma is material: So if a Feoffment be pleaded by Deed and it 
is traverſed abſque hoc quod feoffavit modo et forma, the Jury can- 
not find a Feoffment without Deed. . But though the Iſſue be 
upon a collateral Point, yet if by finding Part of it, it hall 
appear to the Court that no ſuch Action lies for the Plaintiff, no 
more than if the whale had been found, there nad et forma are 
but Words of Form; as in Treſpaſs, Quare vi et armis, if the 
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Defendant plead, that the Plaintiff holds of him by Fealty and 
Rent, and for Rent behind he came to diſtrain, -and the Plaintiff 
deny that he holds of him modo et forma, and the Jury find (os 
Evidence prove) that he holds of him by Fealty only, the Writ 
ſhall' abate, for by the Statute of Marlb. c. 3. no Tenant can 
maintain Treſpaſs againſt his Lord, ſo the Matter of the Iflue is, 
whether he hold . him or not; but it would have been other- 
wiſe in Replevin, for there the Avowant being to have a Return 
muſt make a good Title in omnibus. Toke 
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PART vn. 


Containing ONE BO OK. 
Of General Matters relative to Trials. 


INTRODUCTION. 


H Nee in the ſeveral foregoing Parts of this Work taken 
Notice of the various Actions which may be brought, the 
feveral Iſſues that may be joined thereon, and the Evidence which 
is proper to be admitted on ſuch Iſſues, as alſo of the Nature of 
Evidence in general, and of ſuch Rules relating thereto as are uni- 
verſal and equally applicable to all Caſes, I ſhall conclude by treat- 


ing of ſome other general Matters relative to Trials at Nis Prius 
under the following Heads. 


1. Of Juries. 3 
2, Of Pleas puis darreign Continuance. 
3. Of Abatement by the Death of Parties. 
4. Ot Demurrer to Evidence. . 
5. Of Bills of Exception. | 
6. Of Defects amendable after Verdict, or aided by it. 
7. Of new Trials. | 
8, Of Coſts. - 


C HAN. 


Relative to Trials at N iſi Prius. 


CHAPTER 1, 


Of Juries: 


T Common Law the Iflue was tried in the Court where the 
Sait was depending ; but this being attended with great In- 


convenience and Expence, the Statute of Weſtminſter 2. c. zo. 
ordained that all Pleas in either Bench, which require only an eaſy 
Examination, ſhall be determined in the Country before the Judges 
of Aſſize. 5 5 | 

This was the Origin of Trials at Nif Prius, the 42 E. 3. c. 11. 
afterwards regulated the Proceſs of the Venire, &c. and put them 
upon the Foot they now are. | 

N. B. The Statute. of Weſtminſter 2. extending only to the 


Courts of K. B. and C. B. whenever an Iflue is joined in the Ex- 


chequer, and to be tried in the Country, there is a particular 
Commiſſion authorizing the Judges of Aſſize to try it. 


| Before the Statute of 3 G. 2. the Sheriff uſed to return a ſeparate 


Jury in every Cauſe ; but that AR ordains that he ſhall return on- 
ly one Panel for the Trial of all Cauſes, ſuch Panel not to conſiſt 
of leſs than 48, nor more than 72, (without the particular Order 
of the Judges who go the Circuit) and their Names are to be put 
into a Box, and drawn in the Manner we daily ſee. 

However, as there is a Clauſe in that Act, empowering the 
Court upon Motion to grant ſpecial Juries, it will be proper to 


take ſome Notice of what is particularly relative to them, before 


I enter into ſuch Matters as are equally relative to Juries in ge- 
neral. : | | , 


— 
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From the penning of the Act it appears to extend only to the gy monde v: 


Trial of any Iflue joined, therefore the Court will not grant a ſpe- 
cial Jury upon a Writ of Enquiry. _ 

The Method of ſtriking ſpecial Juries is, for the Sheriff to at- 
tend the Secondary or Maſter with his Book of Freeholders at the 
Time appointed by the Maſter for that Purpoſe, who is to give 
Notice to the Attornies' on both Sides to be preſent, the Maſter 
then takes 48, out of which each Party ſtrikes 12, and the re- 


; Qq 2 bf maining 


Parminter, 


M. 21 G. 23 * 
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maining 24 are returned. If only the Attorney on one Side at- 
tends, the Maſter is to ſtrike out the 12 for him ho is abſent. 

In order to prevent improper Applications for ſpecial Juries, 
the 3 G. 2. enacted, that the Party applying for ſuch ſpecial Jury 
to be ſtruck ſhould pay the Fees for ſtriking, and not be allowed 
the ſame upon Taxation of Coſts, However, that being the 
ſmalleſt Part of the Expence was found inſufficient, therefore the 
24 G. 2. c. 18. enacts, that he ſhall pay all the Expences of the 
ſpecial Jury, and ſhall not be allowed it in Coſts, unleſs the Judge 
certify in open Court on the back of the Record, that it was 
a Cauſe proper to be tried by a ſpecial Jury. And in order to 
leſſen the Expetice of ſpecial Juries, the ſame Act directs that no 
ſpecial Juryman ſhall have more than One Guinea for his At- 
tendance. _ * 

The Party at whoſe Requeſt the ſpecial Jury was ſtruck may, 
notwithſtanding that, challenge the Array. So he may challenge 
the Polls. And if from ſuch Challenges, or from Non-attendance 
there are not ſufficient to make a Jury, either Party may pray a 
Tales. The uſual Method now a-Days is to draw ſuch Tales out 
of the Box; though where it is defired by the Gentlemen of the 
Panel who appear, and conſented to by the Parties, the Sheriff 
may return ſuch other Gentlemen as can be procured to attend, to 
whom the Parties have no Objection, though by the 7 © 8 V. z. 
c. 23. /. 3. the Sheriff is directed to return ſuch as are returned up- 


1 Lev. 223. on ſome other Panel. And Note; that in Indictments and Infor- 
6 Mod. 246. mations neither the Proſecutor nor the Defendant can pray a Tales 


r — 
. 


without a Warrant from the Attorney General. 
To come now to ſuch Matters as are relative to Juries in ge- 
neral. | 
And firft, as to their having a View, the 4 & 5 of Ann enacts, 
That where it ſhall appear to the Court to be proper the Jury ſhould 
have a View, the Court may order ſpecial Writs of Diſtringas or 
Habeas Corpora to iſſue, by which the Sheriff ſhall be commanded 
to have 6 out of the firſt 12 of the Jurors named in ſuch Writs, 
or ſome greater Number of them, at the Place in Queſtion ſome 
convenient Time before the Trial, who ſhall there have the Mat- 


ters in Queſtion ſhewed to them by Perſons appointed by the 
Court, 


And by the 3 G. 2. where a View ſhall be allowed, 6 of the 
Jurors who ſhall be named in ſuch Panel, or more who ſhall be 


mutually 
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motudlly aſſented to by the Parties, or in Caſe of their Difa gree- 


ment, by the proper Officer of the Court, ſhall have the View, 


and ſhall be firſt ſworn eo try the Cauſe before any drawing out of 
the Box, por ſuant to that Act. 

N. B. The uſual Way of granting Views now is on the Par- 
ties entring into a Rule by Conſent, that in Caſe no View be 
had, (as if no Jarors attend) or if a View be had by any of the 
Jurors whomſoever, (though not being Six of the firft Twelve) 
yet the Trial ſhall proceed, and no Objection be made on Ac- 


cont thereof, or for want of a proper Return. Burr. Rep. 4 
Part 1. Vol. 256. 


Having now brought the Jury to the Bar, the next Thing to 
be looked into is the Doctrine of Challenges. 


Challenges may be either to the Array, or to the Polls. 

Challenges to the Array are on Account of the Partiality or In- 
ſufficiency of the Sheriff or other Officer returning the Jury. 

If the Sheriff be liable to the Diſtreſs of either Party, or in his 
Service, or related, or contributary to the Expences of the Cauſe, 
the Array may be well challenged. 

Before the 4 & 5 Ann the want of Hundredors uſed to be a fre- 
quent Cauſe of Challenge. But by that Act and the 23 G. 2. the 
Venire is always to be de corp. comitatis. 

So before the 23 G. 2. it was a good Cauſe of Challenge, that 
there was no Knight returned in a Cauſe wherein a Lord of Par- 
liament was Party. 

If either Party be apprehenſive that the other Side will challenge | 
the Array on Account of Relationſhip or Intereſt in the Sheriff, 

the right Way in order to fave Time is for him to fuggeſt ſuch 
Matter to the Court, and pray a Venire to the Coroners, and if all 
of them be intereſted, then to two Elizors to be appointed by the 
Court. If upon ſhewing Cauſe the other Party admit the Fact, co, I. 137: 
the Proceſs ſhall be directed accordingly. If the other Party deny b. 
the Fact, the Proceſs ſhall be directed to the Sheriff, and the other Dy. 367 36. b. 
Party ſhall not afterward be admitted to challenge the Array on a 
that Account. 

If the Suggeſtion be that the Sheriff is related to the other Party, 
or intereſted on the other Side; if that be denied the Court will 


order it to be tried, and then direct the Proceſs according to the 
Event of ſuch Trial. 


1 ä If 
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If the Challenge to the Array be determined againſt the Party, 

he may afterward have his Challenge to the Polls, but neither 
Party ſhall take a Challenge to the Polls which he might have had 
to the Array, It is to be ſeen therefore what is a good Cauſe of 
Challenge to the Polls. 

Palm, 363. If the Jury upon a View hear Evidence, it is a good Cauſe of 
Challenge, and ſach a Miſdemeanor for which they may be pu- 

niſhed by the Court. 

By 4& 5W.& M. All Jurors, other than Strangers upon 
Trials per medietatem linguæ, muſt have 10 J. a Year of Freehold 

or Copyhold Lands, or ancient Demeſne, or in Rents in Fee or 
far Life, and by 3 G. 2. 20 l. a Year Leaſehold, over and above 
the reſerved Rent, is a Qualification, the Leaſe being for the abſo- 
lute Term of 50 Years or more, or for any other Term deter- 
minable upon Lives. 

The Jurors ought to be omni exceftione majores; therefore if a 
Juryman be related to either Party, or intereſted in the Cauſe, or 
have declared his Opinion, or have been Arbitrator in the Cauſe, 
it is a good Cauſe of Challenge; but I do not enter at large into 
theſe Matters, becauſe fince the 3 G. 2. by which one Panel is 
returned for the whole County, and not leſs-than 48 in ſuch Panel, 
Cauſes of Challenge to the Polls are not lo minutely entred into as 
formerly. 

It is a Rule, that there can be no Challenge to the Array be- 
fore a full Jury appears, for if there be not a full Jury the Cauſe 
will remain pro defectu juratorum ; therefore if a full Jury do not 
appear, the Party who intends to challenge the Array may pray a 
Tales, and afterward challenge the Jury ; but the Challenge muſt 
be made before any of the Jury are ſworn. 


So if you would challenge the Polls, you muſt do it before the 
Juryman is ſworn. 

In what Manner the Truth of the Challenge, when it is denied, 
zs to be tried by Triers appointed for that Purpoſe, may be ſeen at 
Skin. 101. large in Co. L. therefore need not be repeated, But if .a Challenge 
be taken, and the other Side demur, and upon Debate the Judge 

over-rule it, it is to be entred on the original Record, and then 
Advantage may be taken of it above, But if the Judge over-rule 


the Challenge without a Demurrer, it is proper for a Bill of Excep- 
tions, 2 


Hob. 235. 
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Having now ſeen in general how a Jury is to be got together, 
it is neceſſary to enquire what ought to be their Behaviour after 
they are ſworn. etl 
An Officer of the Court ought always to be placed at the Door 
of the Box where they fit, to prevent any one from having Com- 
munication with them, And when they depart from the Bar, 
they are to be attended by a Bailiff ſworn for that Purpoſe. 
The Jury after going out of Court ſhall have no Evidence with , R. A. 686. 
them, but what was ſhewn to the Court as Evidence, nor that 
without the Direction of the Court. The Court may permit them Cr. E. 4:1. 
to take with them Letters Patent and Deeds under Seal; and the 1 _ 
Exemplification of Witneſſes in Chancery if dead, but not a Wriͤ⸗- 
ting without Seal unleſs by Conſent of Parties: But though the 
Jury take with them Patents, Deeds, &c. without Leave of the 
Court, or Writings without Seal, Books, &c. without Conſent of 
Court or Party, it ſhall not avoid the Verdict, though they be ta- Cr. E. 616. 
ken by the Delivery of the Party for whom the Verdict was given. 2 K. 4: 714+ 
So though one of the Jury ſhew a Writing, which was not given 
in Evidence to his Companions. But if they examine Witneſſes 
by themſelves, though the ſame Evidence which was. given in 
Court, it would avoid the Verdict; but they may come back into 2 R. A. 676. 
Court to hear the Evidence of a Thing whereof they are in Doubt. 
So if the Party for whom the Verdict is given, or any for him, co. L. 227. 
deliver a Letter or other Writing not given in Evidence, it will 
avoid the Verdict. And Note; ſuch Cauſe muſt be returned upon cr. E. 616. 
the Poſtea, or made Parcel of the Record, otherwiſe it will not 
Nay Judgment, or be Error. | 
It is fineable for the Jury to eat at their own Charge after they Cr. E. 227: 
are departed from the Bar: But it will not avoid the Verdict, as it 
will if they eat at the Charge of him for whom the Verdict was 
given, before they are agreed on their Virdict. (But note this Cr. J. 2:2 
ought to be certified by the Judge on the Poſtea.) But they may 
eat at his Charge after a privy Verdict. | | 


c HAP. 
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CHAPTER IL 


| Of Pleas puis darraign Continuance. 


A* Matter may happen during the Continuance of a Suit, 
which may give the Defendant a Plea in his Defence which 
he had not to make at the Commencement of the Action, it is to 
be ſeen what Pleas puis darriagn Continuance are good, and what 
ſhall be done upon them ; I will confine myſelf however to ſuch 
as may be tendered at Nii Prius, and they may be either an Abate- 
ment or in Bar, 
Yelv, 180; If aſter Iſſue joined in Ejectment the Plaintiff enter into Part of 
the Premiſſes, the Defendant may plead it in Abatement. 
If after the laſt Continuance the Plaintiff give the Defendant a 
Releaſe, he may plead it in Bar. f 
If the Plaintiff be outlawed in a civil Suit, or excommunicated 
ſince the laſt Continuance, it may be pleaded in Bar : So if Feme 
Plaintiff have taken Baron. So in Debt by one as Adminiſtrator, 
the Defendant may plead that the Plaintiff's Letters of Adminiſtra- 
tion are revoked puis darraign Continuance. | 
es; It ſeems dangerous to plead any Matter puis darraign Continu- 
ance, unleſs you be well adviſed, becauſe if that Matter be deter- 
- mined againſt you, it is a Confeſſion of the Matter in Iſſue, and no 
Yelv. 181. N Prius ſhall be granted. And the Plea put in cannot be amen- 
Freeman 252. ded after the Aſſizes are over: But it may during the Aſſizes be 
amended before the Judge of N Prius. Ws 
Ibid, It is in the Breaſt of the Judge Whether he will accept of ſuch 
Plea or not, i. e. Whether he will or will not proceed in the Trial, 
therefore the Party ought to make it appear to the Judge that it is a 
true Plea; yet the Plaintiff is not to reply to this Plea at the Aſſizes, 
for the Judge has no Power to accept of ſuch Replication, nor to 
"7 it, but only to return the Plea as Parcel of the Record of Ni/ 
rius. 
Yelv. 141, It is not good Pleading to ſay, uod poſt ulti mam continuationem 
N 112. ſuch a Thing happened; but he muſt alledge preciſely the very 


Day, Time and Place, for the Venue muſt be laid in this as in all 
other Pleas, 


Note; 


Relative to Trials at Niſi Prius. 305 


Note; A Pleas puis darraign Continuance may be pleaded after Pearſon v. 
1 — Jury are gone from the Bar, but not after they have given their . — 
erdict. 8 
Note; Likewiſe there are ſome Pleas which may be pleaded at Thel. Dig. 
Niſi Prius that cannot properly be termed Pleas puis darraign Con- 204. 
tinuance, becauſe the Matter pleaded need not be expreſsly men- 
tioned to have happened after the laſt Continuance. 
As in Treſpaſs after Iſſue joined the Defendant may plead that 
the Plaintiff was outlawed of Felony without ſaying after the laſt 
Continuance. So he may in like Manner plead that the Plaintiff g, contioe. 
was Covert the Day of the Writ purchaſed, though he cannot ance 57. 
plead that the Plaintiff took Baron pending the Writ without plead- 
ing it after the laſt Continuance.—The Diverſity ſeems to be be- 
tween ſuch Things as diſprove the Writ in Fact and ſuch as diſprove 
it in Law, | 
The laſt Continuance, where ſuch Plea is pleaded at the Aſſizes, 
is the Day of the Return of the Venire Facias, from whence the 
Plea is continued by the Award of the Diſtringas or Habeas Cor - 
pus till the next Term Ni Prius, &c. 


If the Matter of the Plea ariſe by Deed, it ought to be pleaded ak. 519. 
with a Profert, > BY | 
When a Plea puis darreign Continuance is pleaded in Abate- Gb. Hit. 
ment, it muſt conclude quad breve caſſetur, when in Bar, quod , - | 
actionem ulterius manutenere non debet, and not that the former In- c,, x; _ 
queſt ſhould not be taken, becauſe it is a Subſtantive Bar in itſelf, Dy. 361. a. 
and comes in the Place of the former, and therefore muſt be 
pleaded to the Action. 
The Form of the Plea, if at the Aſſizes, is as follows, © And 
now at this Day, that is to ſay, &c. comes the ſaid C. D. b 
R. H. his Council, and ſays, that the ſaid A. B. ought not 
further to maintain this Action againſt him the ſaid C. D. be- 
«« cauſe he ſays that after the Day of laſt paſt, from 
„ which Day until the Day of in Mich. Term 
* next (unleſs the Juſtices of our Lord the King, affigned to 
hold the Aſſizes of our Lord the King in and for the County 
of C. ſhould firſt come on the Day of at B. in the 
« ſaid County of C.) the Action aforeſaid is continued, to wit, 
<* on, Sc. at Sc. the ſaid A. B. by his Deed dated, &c, did re- 
© 'leaſe?'———And ſo ſhew the particular Matter, and conclude, 
And this he is ready to verify, wherefore he prays A 
„ Re at 
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« if the ſaid A. B. ought further to maintain this Action againſt 
« him, &c.” ; 

In Treſpaſs againſt Four, after ſeveral Continuances Three of 
them plead the Death of the Fourth after the laſt Continuance, 
et petunt judicium de brevi et quod breve illud caſſetur. And on 
Demurrer, the Concluſion of the Plea was holden to be bad ; for 
it ſhould have been, petunt Judicium fi Curia ulterius procedere 
vult, becauſe in Fact the Writ was abated before by the Death 
of the Party. Had it been a Matter which only made the 
Writ abateable, ſuch Concluſion ſeems right. 


Note ; It ſeems agreed that the Defendant can have but one 
Plea after the laſt Continuance, 


CHANT n m 
Of Abatement by the Death of Parties. 


HIS was a curious Learning as it ſtood at Common Law 
in ſuch Caſes where there were more Plaintiffs and Defen- 
dants than one ; for the Rule laid down by Lord Chief Baron 
Gilbert in his Hiſtory of C. B. 19:. though founded in Reaſon, 


does not ſeem to be warranted intirely by the Caſes; the Rule laid 


down by him is, that where-ever the Death of any Party happens 
pending the Writ, and yet the Plea is in the ſame Condition as if 
ſuch Party were living, there ſuch Death makes no Alteration. 
However, now by 8 & 9g V. 3. c. 11. if there be two or more 
Plaintiffs or Defendants, and one or more of them ſhould die, if 
the Cauſe of Action ſurvive, the Action ſhall not be thereby abated, 
but ſuch Death being ſuggeſted on the Record, ſhall proceed, 
_ | 
By the ſame AR, if any Plaintiff happen to die after an interlo- 
cutory Judgment, the Action ſhall not abate, if it might originally 
be maintained by the Executors of ſuch Plaintiff, and if the Defen- 
dant die after ſuch interlocutory Judgment, the Action ſhall not 
abate, if it might originally be maintained againſt the Executors 
of ſuch Defendant ; and the Plaintiff or his Executors may have a 
Sci. Fa. againſt the Defendant or his Executors, to ſhew Cauſe 
why Damages ſhould not be aſſeſſed, &c, 


By 
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By the 18 Car. 2. c. 8. it is enacted, That in all Actions per- 
ſonal, real or mixed, the Death of either Party between the Ver- 
dict and Judgment ſhall not be alledged for Error, ſo as ſuch 
Judgment be entred within two Terms after ſuch Verdict. 

The Death of either Party before the Aſſizes is not remedied 
by this Statute, but if the Party die after the Aſſizes begin, though Salk. 8. 
the Trial be after his Death, that is within the Remedy of the 
Statute, for the Aſſizes is but one Day in Law. Yet the Court 
ſaid it was in their Diſcretion Whether they would arreſt the 
Judgment; but in Lord Raymond 1415 it was holden not aflign- 
able for Error, it appearing by the Record that the Defendant 
appeared per Altornatum ſuum. 


* th 
i. 
— _ — _— — 


CHAPTER IV, 


Of Demurrer to Evidence. 


F the Plaintiff or Defendant give in Evidence Matter of Re- 
1 cord, or Writings, or Parol Evidence on which a Doubt in 
Law ariſes, the other Side may demur to the Evidence; otherwiſe Co. L. 2. 
if there be a Doubt Whether the Fact be well proved, for the; Co. 104. 
Jury may find it on their own Knowledge, He that demurs to , |. 
Evidence admits it to be true, and if the Matter of Fact be uncer. „ 
tainly alledged, or it be doubtful whether it be true or not, be- Aleyn 18, 
cauſe offered to be proved only by Preſumptions and Probabilities, 
and the other Party will demur thereupon, ſo that the Truth of 
the Fact as well as the Validity of Evidence be referred to the 
Court, he that alledges this Matter cannot join in Demurrer, but 
ought to pray Judgment of the Court that his Adverſary may not 
be admitted to his Demurrer, unleſs he will confeſs the Matter of 
Fact to be true; and if he do not ſo do, but join in Demurrer, he 
has likewiſe miſbehaved, and the Court cannot proceed to Judg- 
ment, but a Venire de Novo ſhall go. Where there is a Demurrer ,, _ 
to Evidence, the Judge orders the Aſſociate to take a Note of the 1 
Teſtimony, and that is ſigned by the Counſel on both Sides, and Midiione 
the Demurrer is affixed to the Poſtea. If one demur properly, oY 
the other ought to join, except it be in an Information at the Suit ch j. 
of the King; a fortiori the King himſelf need not, as in a Qyare Co. L. 72. 
Impedit, but the Judge muſt direct the Jury to find the Matter 

Rr 2 ſpecially, 


308 


1 Lev. 87. 


Cr. Car. 143. 
Ld. Ray m. 60. 


2 Ro. 119. 
Salk. 284. 


An Introduction to the Law 


ſpecially.. In Afumpfit to PEN a Conſideration, an Arreſt was 
to be proved by the Plaintiff, and for that he did not produce the 
Writ, the Defendant demurred; and it was agreed by the Court 
that the Writ ought to have been produced, but by the Demurrer 
it is confeſſed; the Arreſt being Matter of Fact, though to be 


proved by Matter of Record; and the Jury might of their own 


Knowledge know there was a Writ; and by the Demurrer all 
Matters of Fa& are confeſſed that the Jury could know of their 
own Conufance. 

On a Demurrer to Evidence the moſt uſual Courſe is to dif- 


charge the Jury without more Enquiry, (though they may find 
Damages conditionally) and for a Writ of Enquiry to be executed 


after, But if the Matter be clear, the Court need not admit a 


Demurrer. If the Judge admit that for Evidence which 1s not, 
the Party cannot demur for that Cauſe, but muſt tender a Bill of 
Exceptions. 

The following Form of a Demurrer to Evidence and Joinder 
thereto, may perhaps be found uſeful at an Aſſizes. 
*« Afterwards on the Day, and at the Place within con- 
tained, before Sir Richard Adams Knight, one of the Barons of 
our Lord the King, of his Court of Exchequer at Weſiminſter, Sir 
Richard Aten Knight, one of the Juſtices of our faid Lord the 
King, aſſigned to hold Pleas in the Court of our faid Lord the 
King, before the King himſelf, and others their Fellows, Juſtices 
of our ſaid Lord the King, aſſigned to take the Aſſizes in and 
* for the City of N in the County of the ſame City, accord- 
* ing to the Form of the Statute, &c. come as well the within- 
named Charles Withers, Eſq; as the within named George 
Wig field, Eſq; by their Attornies within named. And the Ju- 
rors of the Jury, whereof mention is within made ; that is to 
ſay R. L. Sc. being called likewiſe come, and being choſen, tried, 
and ſworn to ſay the Truth of the Premiſſes within contained; as 
to the firſt Iſſue between the Parties within joined, ſay, that the 
ſaid George Wingfield is Guilty of the Treſpaſs within complained 
of, in Manner and Form as the ſaid Charles Withers hath above 
complained ; and they aſſeſs the Damages of the ſaid Charles 
Withers, by Reaſon thereof to ſix Pence. And as to the Iſſue 
laſtly within joined between the ſaid Parties, the ſaid George 
% Wingfield ſhews in Evidence to the Jury aforeſaid, to prove 

and maintain the Iſſue laſtly within joined on his Part by one 
« Witneſs, That” (So ſtate the Evidence) © And the faid Charles 


« Withers 


«c 
cc 
ec 
«c 
«c 
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* Withers ſays, that the aforeſaid Matter to the Jurors aforeſaid, in 
* Form aforeſaid ſhewn in Evidence by the ſaid George Wingfield, 
*« 1s not ſufficient in Law to maintain the ſaid Iſſue laſtly within 
* joined, on the Part of the ſaid George Wingfield, and that he 
ce the ſaid Charles Withers, to the Matter aforeſaid, in Form a- 
* aforeſaid ſhewn in Evidence, hath no Neceſſity, nor is he o- 
*© blied by the Laws of the Land to anſwer ; and this he is ready 
e to verify: Wherefore for want of ſufficient Matter in that Be- 
* half ſhewn in Evidence to the Jury aforeſaid, the ſaid Charles 
„ Withers prays Judgment, and that the Jury aforeſaid may be 


* be diſcharged from giving any Verdict upon the ſaid Iflue; and 


* that his Damages by Reaſon of the Treſpaſs within complained 
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e of, may be adjudged to him, &c.” © And the ſaid George jinder in 
* Wingfield, for that he hath ſhewn in Evidence to the Jury a- Demwrer, . 


e foreſaid, ſufficient Matter to maintain the Iſſue laſtly within 


* joined, on the Part of the ſaid George Wingfield, and which he 


e js ready to verify; and for as much as the ſaid Charles Withers 
** doth not deny, nor in any manner anſwer the ſaid Matter, 
ce prays Judgment; and that the ſaid Charles Withers may be 
* barred from having his aforeſaid Action againſt him, and that 
* the Jury aforeſaid may be diſcharged from giving their Ver- 
ce dit upon the Iſſue laſtly joined, &c. Wherefore let the Jury 


* aforeſaid be diſcharged by the Court here, by the Aſſent of 


* the Parties, from giving any Verdict thereupon.” 


r. 
Of Bills of Exceptions. 


B Weſtminſter 2. (13 E. 1.) it is enacted, That if one im- 
P 


leaded before any of the Juſtices, alledge an Exception, 


praying that the Juſtices will allow it, and if they will not, if he 
write the Exception and require the Juſtices to put their Seals to 
it, the Juſtices ſhall fo do, and if one will not, another ſhall. And 
if the King on Complaint made of the Juſtices, cauſe the Record 
to come before him, and the Exception be not in the Roll; on 
ſhewing it written with the Seal of the Juſtice, he ſhall be com- 
manded at a Day to confeſs or deny his Seal, and if he * 

eny 
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deny his Seal they ſhall proceed to judge and allow, or diſallow 
the Exception. 5 N 
Salk. 288. The Bill of Exceptions muſt be tendered at the Trial. The 
| Nature and Reaſoning of the Thing requires the Exception ſhould 
be reduced into Writing when taken and difallowed, like a ſpecial 
Verdict on a Demurrer to Evidence, not that they need to be 
drawn up in Form, but the Subſtance muſt be reduced to Wri- 
Sir T. Raym. ting while the Thing is tranſacting. If a Judge allow the Mat- 
* ter to be Evidence, but not concluſive, and ſo refer it to the Jury, 
no Bill of Exception will lie; as if a Man produce the Probate 
of a Will to prove the Deviſe of a Term for Vears, and the judge 
leave it to the Jury, but he may have an Attaint againſt the Jury 
if they find againſt the Will. x 
Bridgman an! A Bill of Exception ought to be upon ſome Point of Law, 
Hole, Sh. either in admitting or denying of Evidence, or a Challenge, or 
Far. Ca 110. Come Matter of Law ariſing upon Fact not denied, in which either 
Party is over-ruled by the Court : If ſuch Bill be tendered and the 
Exceptions in it are truly ſtated, then the Judges ought to ſet their 
Seal in Teſtimony that ſuch Exceptions were taken at the Trial ; 
but if the Bill contain Matters falſe or untruly ſtated, or Matters 
wherein they were not over-ruled, they are not obliged o affix the 
Seal, A Bill of Exceptions is not to draw the whole Matter into 
Examination again, it is only for a ſingle Point, and the Truth of 
it can never be doubted after the Bill is fealed, for the adverſe 
Party is concluded from averring the contrary, or ſupplying an 
Omiſſion in it. 
2 Toft. 426, If the Judges reſuſe to ſign the Bill, the Party grieved by the 
Denial may have a Writ upon the Statute, commanding the ſame 
Bridgman and to be done juxta for mam Statuti; it recites the Form of an Excep- 
Holt. tion taken and over- ruled, and it follows vobis pracipimus quod fi 
ita eſt, tunc Sigilla veſtra apponatis, and if it be returned quod non 
ita eſt, an Action will lie for a falſe Return, and thereupon the 
Surmiſe will be tried, and if found to be ſo, Damages will be 
given, and upon ſuch a Recovery a peremptory Writ commanding 
the ſame, N 
1 In Sir H. Vane's Caſe (who was indicted for High Treaſon) 
the Court refuſed to fign a Bill of Exceptions, becauſe they ſaid 
criminal Caſes were not within the Statute, but only Actions be- 
tween Party and Party. But in 1 Leon. 5. it was allowed in an 
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Indictment for a Treſpaſs, and in 1 Vent. 366. in an Informa- 
tion in Nature of a Quo Warranto. N 
A Bill of Exceptions is only to be made Uſe of upon a Writ of Rex ». Inba⸗ 
Error, and therefore where a Writ of Error will not lie, there can bitantsPrefton 
be no Bill of Exceptions. 4 * 
Though ex rigore juris the Party ſhall not have Advantage of 19 H. 8. 24, 
his Bill of Exceptions, but on a Writ of Error; yet where the 25. 
Action has been brought in the Court of K. B. that Court to * A 
prevent Delay and Expence has ſometimes examined the Matter 
before Judament. 
If the Bill of Exceptions be not tacked to the Record, it ſeems 
neceſſary to ſet out the whole Record in it in the following 
Manner. 5 | 
* Be it Remembred that in the Term of the Holy Trinity in the 
third Year of the Reign of our Sovereign Lord George the 3d. 
„ now King of Great Britain, and fo forth, came William Hickell 
* by James Phillips his Attorney, into the Court of our ſaid Lord 
* the King of the Bench at We/iminſter, and impleaded John Money, 
James Watſon, and Robert Blackmore, in a certain Plea of Treſ- 
paſs, on which the ſaid William declared againſt them, That“ 
(So ſet out the Declarations and other Pleadings,) © And there- 
upon the Iſſue was joined between the faid Miiliam and the 
* ſaid John Money, James Watſon, and Robert Blackmore; and 
* afterwards, to wit, At the Sittings of the Ny, prius held at the 
* Guildhall of the City of London aforeſaid, in and for the ſaid 
City, before the Right Honourable Sir Charles Pratt, Knight, 
Chief Juſtice of our ſaid Lord the King of the Bench at Ve. 
* minſter ; Thomas Lloyd Eſq; being affociated to the ſaid Chief 
e Juſtice, according to the Form of the Statute in ſuch Caſe 
* made and provided; did on Wedneſday the ſixth Day of July, 
jn the third Year of the Reign of our ſaid Lord the preſent 
„King, the aforeſaid Ifſue ſo joined between the ſaid Parties as 
© aforeſaid, came to be tried by a Jury of the City of London a- 
de foreſaid, for that Purpoſe duly impanelled, that is to ſay, A. B. 
* and C. D. &c. good and lawful Men of the ſaid City of Lon- 
* don; at which Day came there as well the ſaid William Huckell, 
e as alſo the ſaid Fobn Money, James Watſon, and Robert Black- 
* more, by their reſpective Attornies aforeſaid, And the Jurors 
of the Jury aforeſaid impanelled to try the faid Iſſue being 
* called alſo came, and were then and there in due Manner 
&* choſen 
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choſen and ſworn to try the ſame Iſſue; and upon the Trial 
of that Iſſue the Council learned in the Law for the ſaid 
William Huckell, to maintain and prove the faid Iſſue, on his 
Part gave in Evidence, That“ (So ſet out the Evidence on both 


Sides, and then proceed as follows) Whereupon the ſaid Coun- 


cil for the ſaid Defendants, did then and there inſiſt be- 
fore the Chief Juſtice aforeſaid; on the behalf of the De- 
fendants above named, that the ſaid ſeveral Matters ſo pro- 
duced and given in Evidence on the Part of the faid De- 
fendants as aforeſaid, were ſufficient, and ought to be admitted 
and allowed as deciſive Evidence, to entitle the ſaid Defendants 
to the Benefit of the Statute made in the 24th Year of the Reign 
of his late Majeſty King George the Second, intitled, An A& 
for rendering Juſtices of the Peace more ſafe in the Executions 
of their Office, and for indemnifying Conſtables and others, 
acting in Obedience to their Warrants; and that therefore the 
ſaid William Huckell ought to be barred of his aforeſaid Action, 
and the ſaid Defendants acquitted thereof, and thereupon the 
ſaid Defendants by their Council aforeſaid, did then and there 
pray of the ſaid Juſtice to admit and allow the ſaid Matters 
and Proof ſo produced and given in Evidence for the ſaid De- 
fendants aforeſaid, to be concluſive Evidence to intitle the ſaid 
Defendants to the Benefit of the Statute aforeſaid, and to Bar 
the ſaid William of his Action aforeſaid. But to this, the 
Council learned in the Law, on behalf of the ſaid William 
Huckell, did then and there inſiſt before the Chief Juſtice afore- 
ſaid, that the Matters and Evidence aforeſaid ſo produced and 
proved on the Part of the ſaid Defendants as aforeſaid, were 
not ſufficient nor ought to be admitted or allowed to intitle 
the ſaid Defendants to the Benefit of the Statute aforeſaid; or 
to bar the ſaid William Huckell of his aforeſaid Action, and that 
neither the ſaid Defendants, or any of them, nor the ſaid Earl 
of Halifax were or was within the Words or Meaning of the 
Statute made in the ſeventh Year of the Reign of his late Ma- 
jeſty King James the Firſt, intitled, An Act for Eaſe in Plead- 
ing againſt troubleſome and contentious Suits, proſecuted againſt 
Juſticesof Peace, Mayors, Conftables, and certain other his Ma- 
jeſty's Officers, for the law ſul Execution of their Office, nor of 
the Statute made in the 21ſt Year of the Reign of the ſame 
late King, intitled, An Act to enlarge and make perpetual the 
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Act made for Eaſe in Pleading againſt troubleſome and conten- 


tious Suits proſecuted againſt Juſtices of the Peace, Mayors, 
Conſtables, and certain other his Majeſty's Officers, for the 


lawful Execution of their Office, made in the ſeventh Year of 


of his Majeſty's moſt happy Reign ; nor of the ſaid Statute 
made in the 24th Year of the Reign of his late Majeſty King 
Geor-e the Second ; nor in any way intitled to the Benefit of 
any of theſe Statutes: And the Council for the ſaid William 
Huckell further infiſted that the Seizure and Impriſonment 
of the ſaid William Huckell were not made or done in Obe- 
dience to the ſaid Warrant, nor has the ſaid Defendants or any 
of them in that Behalf, any Authority thereby. And the 
ſaid Chief Juſtice did then and there declare and deliver his 
Opinion to the Jury aforeſaid; That the ſaid ſeveral Matters 
ſo produced and proved on the Part of the Defendants were not 


upon the whole Caſe ſufficient to Bar the ſaid Milliam Huckell- 


of his aforeſaid Action againſt them, and with that Direction 
left the ſame to the ſaid Jury; and the Jury aforeſaid then and 
there gave the Verdict for the ſaid William Huckell and 3ool, 
Damages; Whereupon the ſaid Council for the ſaid Defen- 
dants did then and there on the Behalf of the ſaid Defendants, 
Except to the aforeſaid Opinion of the ſaid Chief Juſtice, and 
inſiſted on te ſaid ſeveral Matters ald Proofs as an abſolute 
Bar to the aforeſaid Action, by Virtue of the laſt mentioned 
Statute : And in as much as the ſaid ſeveral Matters fo pro- 
duced and given in Evidence, on the Part of the ſaid Defendants, 
and by their Council aforeſaid, objected and infiſted on as a 


Bar to the Action aforeſaid, do not appear by the Record of 


the Verdict aforeſaid, the ſaid Council for the aforeſaid De- 
fendants did then and there propoſe their aforeſaid Exception to 


Opinion of the ſaid Chief Juſtice, and requeſted the ſaid Chief 


Juſtice to put his Seal to this Bill of Exception, containing 
the ſaid ſeveral Matters ſo produced and given in Evidence on 
the Part of the ſaid Defendants as aforeſaid, according to the 
Form of the Statute in ſuch Caſe made and provided ; and 
thereupon the aforeſaid Chief Juſtice at the Requeſt of the ſaid 
Council for the above named Defendants, did put his Seal 


to this Bill of Exception, purſuant to the aforeſaid Statute in ſuch 
Caſe made and provided, on the ſixth Day of July aforeſaid, in - 


the third year of the Reign of his ſaid preſent Majeſty.” 
Sſ | The 
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The above Precedent is taken from a Bill of Exceptions, which 
was made uſe of within this few Years paſt : But it does not ſeem 
neceſſary to ſtate the whole Record in the Bill, provided the Bill 
be tacked to the Record ; which the Statute plainly ſhews may 
be done, by ſaying, if the Exceptions be not in the Roll: And 
there are Precedents to warrant this Mode of Proceeding. 

The Bill of Exceptions would then begin as follows, . Which 
© ſaid Iflue in Form aforeſaid joined between the Parties afore- 
e ſaid, afterwards, fo wit, at the Sittings, &c.“ (and then purſue 
the former Precedent. ) 


_—Yy 
— 


CHAPTER V. 
Of Defects amendable after Verdict or aided by it. 


HE Rule isto allow Amendments wherever the Judge has 
an Authority to try the Cauſe, As if the N. Prius Roll 
differ from the Plea Roll in a Matter which does not alter the Iflue, 
for it is only a Tranſcript of it to carry the Iſſue of it into the 
County. But in Ejectment, if the Venire be de placito tranſgreſ- 


fients omitting et ejeetionts firme, it is ill, becauſe not in the ſame 


Action; but if the Diſtringas or Hab. Corp. is right, the Venire 
will be null, and the want of it is aided. So in Sci. Fa, againſt an 
Executor to have Execution of a Judgment for Damages in 
Trover, it was moved in Arreſt of Judgment, that the Venire was 
in placito debiti, and a new Venire was awarded. The Verdict 
ſelf may be amended by the Memory of the Judge who tried the 
Cauſe. And on the Authority of that Caſe in Cro Car. the Poſtea 
was amended by the Judge's Notes; where the Aſſociate had 
miſtaken and entred 14. Damage in Covenant, taking it for Debt 
inſtead of entering Damages 274/. So a ſpecial Verdict may be 
amended by the Minutes taken by the Clerk of Aſſize, but no- 
thing can be added to the Minutes though ever ſo ſtongly proved, 
for that would be to ſubject to the Jury to an Attaint for what was 
not found by them. | 
If an Iſſue be tendered by the Plaintiff, and the Defendant join 
the Similiter by the Plaintiff's Name or vice verſa, this ſhall be 
amended, 
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yt there being a Negative and an Affirmative between the 
arties. 
It is an eſtabliſhed Doctrine that a Verdict will aid a Title de- Rex v. Epiſe. 
fectively ſet out, but not a defective Title. As in Treſpaſs for ta- Landeff, H. 
king Dung without ſaying fimum ſuum or igſius querentis, for that is 4 1 z. 
a plain Defect of Title; but it will cure all the Omiſſions of the 
Parties in their Allegations, which muſt be preſumed to have been 
given in Evidence to the Jury: As in a Quare Impedit, if a Preſen- 
tation be not alledged, yet if the Iſſue were ſuch as to make it neceſ- 
ſary for the Plaintiff to prove one, the Want of the Allegation will 
be cured by the Verdict. T 

So Surpluſage doth not vitiate after a Verdict, but if it be repug. Ce. j. 94. 
nant to what is before alledged, it is void. As in Trover if the 
Plaintiff declare that on the 4th of March he was poſſeſſed of 
Goods, and that after, vis. 1ſt of March they came to the De- 
fendant's Hands. 2 1 

If the Giſt of the Defendant's Bar be bad, it will not be cured Cr. J. 35. 
by a Verdict found for him, but the Plaintiff ſhall have Judgment 
if the Verdict paſs for him, either for the Badneſs or the Falſeneſs +» 
of the Bar; as if in Debt on a fingle Bill the Defendant plead 
Payment without any Acquittal, and it is found for him, yet he 
ſhall not have Judgment, becauſe the Giſt of the Plea is bad, 
ſince the Obligation is in Force till diſſolved, eo ligamine quo liga- 
tum eſt; but if it had been found for the Plaintiff, he ſhould have 
had Judgment. | 

Note; in Fact ſuch Plea would at this Day be good by 4 Ann. 
c. 16. J 12. but the Caſe equally ſerves for Illuſtration. *® 

A Verdict cannot help an immaterial Iſſue, but will an impro- Carth. 371. 
per or an informal one; as if Not guilty be pleaded in Debt, though Noy 56. 
this be an improper Iſſue, yet if found for the Plaintiff, he ſhall 
have Judgment. So in Affault and Battery the Defendant juſti- . Vent. 70. 
fied quod moderate caſiigavit, the Plaintiff replied quod non moderate 
caftigavit, and after a Verdict for him had Judgment, though the 
Traverſe was informal, for it ought to have been de injuria ſua 
propria. So in Replevin, where the Defendant avowed for Rent, „a, "I 
for that A. being ſeiſed in Fee married B. and had Iflue D. and © 
that B. and D. after the death of A. granted the Rent, the Flain- 
tiff traverſed the Seiſin of A. the Defendant had a Verdict, and it 
was holden good, though the Iſſue was not ſo apt as it might have 
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been, for the Seiſin of the Grantor was what ought properly to 


have been traverſed. | 

But for the better underſtanding what Defects are amendable 
after Verdict, or are aided by it, it will be neceſſary to take a cur- 
ſory View of the ſeveral Statutes of Amendment and Jeofail, and 
to note ſome of the Determinations thereupon. 

By 14 E. 3. c. 6. No Proceſs ſhall be annulled or diſcontinued 
by the Miſpriſion of the Clerk in writing one Syllable or Letter too 
much or too little, but it ſhall be amended. 

The Judges conſtrued this Statute ſo favourably as to extend it 
toa Word; but not being agreed Whether they could make theſe 
Amendments as well after Judgment as before, occaſioned the 
making the 9 H. 5. c. 4. and 4 H. 6.c. 3. by which ſuch Power 
is given to them as long as the Record or Proceſs is before 


them. 


By 8 H. 6. c. 12. No Judgment or Record ſhall be reverſed or 


annulled for Error in any Record, Proceſs or Warrant of Attorney, 


original Writ or judicial Panel, or Return, by Razure, interlining, 
or by Addition, Subſtraction or Diminution of Words, Letters, 
Titles, &c. but the Judges in Affirmance of Judgment may 


amend all that which to them ſeems to be the Mispriſion of the 


Clerk. 


By 8 H. 6. c. 15. The Judges in any Records or Proceſs before 
them by Error or otherwiſe, or in Returns of Sheriffs, Coroners, 
&c. may amend the Miſpriſion of the Clerk of the Court, or of 
the Sheriffs, Coroners, their Clerks, or other Officer whatſoever, 
in writing a Syllable or Letter too much or too little, 

32 H. 8. c. 30. enacts, That if (1) any Iſſue be tried (2) by 
Oath of 12 Men, for the (3) Party, Plaintiff or Demandant, or 
for the Party Tenant or Defendant, in any Courts of Record, 
Judgment ſhall be given, any (4) miſpleading, Lack of Colour, 
inſufficient Pleading, or Jeofai}, any Miſcontinuance or (5) Diſ- 
continuance, or (6) miſconceiving of Proceſs, misjoining of the 
Iſſue, Lack of Warrant of Attorney of the Party againſt whom the 
Iflue ſhall be tried, or other Negligence of the Parties, their 
Counſellers or Attornies notwithſtanding, and the Judgment ſhall 
ſtand according to the (7) Verdict without Reverſal. 

1. If in Replevin the Plaintiff is nonſuited after Evidence, and 
the Jury aſſeſs Damages for the Avowant, this is no Trial within 


An. cap. 16. the Act, for it Is only in Nature of an Enqueſt of Office, 


2 An 
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2. An Iſſue upon Nul tied Record is not with in the Act. 11 Co. 8. 
So an Iſſue between the Demandant and Vouchee is not with- 11 Co. 6. 
in the AQ; 
It as to Part the Defendant j join Iſſue, but ſay nothing to the Ibid. 
reſt, and this Iſſue be found for the Plaintiff, he ſhall have Judg- 
ment; but if pleaded to the whole, it is a bad Plea and not helped Hardr, 331. 
by the Statute. 

6. This Statute extends to Diſcontinuances on the Part' of the 1 R. R. 161. 
Plaintiff as well as thoſe on the Part of the Deteadant ; and to Cr. ]. 528. 
thoſe after as well as before Verdict. 

6. Miſconceiving of Proceſs within this AR i is, as if a Di/lrin- Savil 37. 
gas be awarded where it ſhould be a Ha. Cor. But it is otherwiſe Vel. 15. 
if a Venire (or other Proceſs) be awarded to a wrong Officer. 

7. If the Judgment be not given upon the Verdict, it is not velv. 169. 
within the Act; as in Debt againſt an Heir who pleads Riens per 
diſcent, except 20 Acres in D. upon which Iſſue is joined, and 
Verdict for the Defendant. If the Plaintiff take Judgment upon 
the Confeſſion, it may be reverſed by Reaſon of a Diſcontinuance, 

18 El. c. 14 enacts, that after Verdict Judgment thereupon 
ſhall not be reverſed for want of Form touching falle Latin, or 
Variance from the Regiſter or other Faults in Form, or for Want 
of any (1) Writ, original or judicial, or by Reaſon of any (2) 
imperfect or inſufficient Return of any Sheriff or other Officer, or 
for Want of any Warrant of Attorney, or for any Fault in Pro- 
ceſs upon or after any Aid Prayer and Voucher, 

1. An ill Writ in Subſtance, or a good Writ which warrants ce. E. 522. 
not the Declaration, 1s not aided by the Statute: But the Want 
of a Bill on the F lle, which is. in Nature of an Original is aided 
by the Equity of the Act. 

2. But if there be no Return, or the Writ be album breve, this Yelv. 110. 
is not helped by this Ad, however it ſeems remedied by the fol- 
lowing Statute. 

21 Ja, I. c. 13. enacts, That after Verdict, Judgment there- 

upon ſhall not be ſtayed or reverſed for any Variance in Form only 
between the Original or Bill, and the Declaration, Plaint or De- 
mand, or for Lack of the Averment of any Life, ſo it be proved 
they are living; or becauſe the Venire, Ha. Cor. or Diſtringas 
was awarded to a wrong Officer upon any inſufficient Suggeſtion, 
or for miſnaming any of the Jury in Surname or Addition in any 
of the Writs or Returns thereof, ſo as they be proved to be the 
ſame 
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ſame as were meant to be returned ; or for that there is no Return 


upon any of the Writs, ſo as a Panel be returned and annexed 


thereto ; or for that the Sheriff or other Officers Names be not ſet 


to the Return of ſuch Writ, ſo as it appears by Proof of the Writ 
was returned by him; or for that the Plaintiff in Ejectment or o- 
ther perſonal Action being under Age appeared by Attorney: if a 
Verdict paſs for him. 


There were but 24 returned upon the Panel annexed to the 
Venire Fucias, but there were 48 upon the Ha. Cor. upon which 


the Defendant made no Defence; and upon Motion the Verdict 
was ſet aſide without Cofts, the Court ſaying that the 21 Tac. 1. 
means only the formal Words upon the Writ, for there muſt be a 
Pannel anexed to the Return. 

16 & 17 Car. 2. c. 8. (which was called by Juſtice TWw:/den, 
the omnipotent AR) enacts, That after Verdict Judgment there- 
upon ſhall not be ſtayed or reverſed for want of Form, or Pledges 
returned upon the Original, or for want of Pledges upon any Bill 
or Declaration, or for want of a Profert of any Deed, or of Let- 
ters teſtamentary or of Adminiſtration, or for the Omiſſion of vi et 
armis, or centra pacem, or for or by Reaſon of the miſtaking of 
the Chriſtian or Surname of either Party, Sums, Day, Month, or 
Year, in any Bill, Declaration and Pleading, being right in any 
Writ, Plaint, Roll or Record preceding, in the ſame, to which 
the Plaintiff might have demurred and ſhewed the fame for Cauſe, 


or for want of hoc paratus eſi verificare, or hoc paratus eft verifi- 
care per Recordum, or for that there is no right Venue, fo as a 


Trial was by a Jury of the proper County where the Action is 


laid, or for want of a miſericordia or capiatur, or becauſe one is 
entered for the other; and that all ſuch Omiſſions, Variances and 
Defects, and other Matters of like Nature, not being againſt the 
Right of the Matter of the Suit, or whereby the Iflue or the 
Trial are altered, ſhall be amended, where ſuch Judgments are 
or ſhall be removed by Writ of Error. : 

In Action for Words the Plaintiff declared, that the Defen- 
dant ſaid apud London, that he had ſtolen Plate at Oxford ; the 
Defendant juſtified that he did ſteal Plate at Oxford, per quod he 
ſpoke the Words at London; the Plaintiff .replied de injuria ſua 
propria; and upon Iſſue tried in London, obtained a Verdict; and 
though it was allowed, and the only Point in Iſſue was, whether 


the Felony were committed, which was triable at Oxford, yet it 
1 


was 
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was holden to be aided by this AQ, and the Plaintiff had Judg- 
ment, 
Note; An actual Amendment is never made upon this Act, Str. 1011. 
but the Benefit of the Act is attained by the Court's over - looking 
the Exception, 
4 & 5 Ann. c. 16. enacts, That no Judgment upon any Writ 
of Enquiry of Damages executed thereon, ſhall be ſtayed or re- 
verſed for any Imperfection, Matter or Thing whatſoever, which 
would have been cured by any of the Statutes of Jeofail, in Caſe 
of a Verdict, ſo as there be an Original Writ or Bill, and Warrant 
of Attorney duly filed according to the Law, as is now uſed. 
Note; The foregoing Statutes are conſtrued not to extend to Rex v El- 
criminal Proceedings, on Account of the Words © Plaintiff and oo _ 
« Defendant” made uſe of in them, But by 9 An. c. 20. it is * 
enacted, That all the Statutes of Jeofail ſhall be extended to all 
Writs of Mandamus and Informations in Nature of a Quo War- 
rants. P 
5 G. 1. c. 13. After the Clauſe of Amendment of Writs of 
Error, ſays that where any Verdict hath been, or ſhall be given 
in any Action, Suit, Bill, Plaint or Demand, Sc. The Judgment 
thereupon ſhall not be ſtayed or reverſed for any Defect or Fault 
either in Form or Subſtance, in any Bill, Writ, Original or Ju- 


dicial, or for any Variance in ſuch Writs from the Declaration: 
or other Proceedings. 
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E have ſeen in the firſt Chapter of this Book how the jury 
are to demean themſelves during the Time of the Trial, 
and in their Conſultations after they are withdrawn from the Bar. 


2 = 1 
— 
— 


I 
However, as it often happens, that the Verdict which they give is. Ul | 
not ſatisfactory, it is worth enquiring for what Cauſes a Verdict Ml 
may be ſet aſide, and a new Trial granted. WI | 
It is a general Rule, that you ſhall not move for a new Trial: Fu 


1 I 2 Ik. 
after you have moved in arreſt of Judgment. However this Rule 8 
. extends 


_— © a | \ l „ - *S -\ y £: C 4 
* — We Ear S224. 33 3 — — a 8 SE 4 
— : IO 08.5 bs = n 
22 * 
_ 1 5 *, _ = 1 » 
* — 4 2 * * gu * , — * a a 8 
8 


RG —— wr 
PI" 2 
PR” * ow 4 
r 


ä — — 
* 


320 An Introduction to the Law 


Philips and , Extends only to ſuch Caſes where the Party has Knowledge of the 


Fowler, C 


$6. . Fact at the Time of moving in arreſt of Judgment, therefore a 


new Trial was granted after ſuch a Motion of Affidavits of two 

of the Jury, that they drew Lots for their Verdict. 
Fern's Caſe, An Information was exhibited againſt three, and a Verdi 
Hil. 27 K 28. againſt all three, and a new Trial granted as to Fern, becauſe he 
tony amen had not ſufficient Notice given him, and this ſpecial Cauſe entered 
Collier a upon the Record, and Judgment was againſt the other two, Vet 
Morris, Mie. the Authority of this Caſe may well be doubted, for where there 
44.44 Crabb's Were ſeveral Defendants, and the Verdict as to ſome was againſt 


Caſe, M. Evidence, yet the Court would not grant a new Trial, for they 


23 G. S. P. ſaid the Verdict muſt ſtand or fall in foto. 
Rex v. Pool, 


So where one Iſſue out of four was againſt Evidence, the Court 
E. 1734. 


granted a new Trial, not only as that Iſſue (for that they ſaid 
cannot be) but for the Whole. 
Dexter v. 


But then, The Iſſue found againſt Evidence muſt be a material 
2 1 805 E one; for if out of three Iſſues two were found againſt Evidence, 
5G. 2. 


yet if the material Iſſue in the Cauſe be agreeable to Evidence, the 
Court will not grant a new Trial. 


Salk. 644, As the granting of a new Trial is abſolutely in the Breaſt of the 
Court, they will often govern their Diſcretion by collateral 
Matters ; and therefore will not grant a new Trial in hard Ac- 
tions, ſuch as Caſe for negligently keeping his Fire ; nor where the 
the Equity of the Cauſe is on the other Side. 

8 In an Action-for a Libel, the Jury found a Verdict for the De- 


. fendant, which the Judge reported to be againſt Evidence, but 
ſaid he ſhould have been ſatisfied with Half a Crown Damages ; 
whereupon the Court of K. B. refufing to grant a new Trial, ſay- 
ing it was no Matter of Contract, no ſpecial Damages laid or 
proved, but only a vindictive Action, and Courts of Juſtice are 
not to aſſiſt the Paſſions of Mankind. 

Richards w. In an Iſſue out of Chancery, upon a Motion for a new Trial, 

Syms, 1742. becauſe the Defendant had produced Evidence by Surpriſe, which 
the Plaintiff if prepared could have anſwered, One main Rea— 
ſon for denying the Motion was, that the Plaintiff ſaffered a Ver- 
dict to be given, when he might have been nonſuited, which I 
mention as a Caution in Caſes of the like kind. 

New Trials are often granted for the Miſbehaviour of the Jury, 
as if they caſt Lots for their Verdict; or if any of them declare, 
that the Plaintiff or Defendant ſhall not have a Verdict, let him 


pro» 


Relative to Trials at Niſi Prius. 


produce what Evidence he will. So if they eat at his Expence 
for whom they give the Verdict, Ge. By. 

The Court will not grant a new Trial, becauſe the Defendant Walker a- 
came unprepared, even though it be in a Matter which it was Scott. H. 
impoſſible for him to foreſee, Ex. gr. Where a Witneſs was pro- 8 
duced to prove a Fact committed at Canterbury, who could be 
proved at the Time to be at another Place. 

In Actions founded upon Torts, the Jury are the ſole Judges Markham v. 
of the Damages, and therefore in ſuch Caſes the Court will not Middleton, 
grant a new Trial on Account of the Damages being trifling or * _ 1 
exceſſive. But an Actions founded upon Contract, and where 
Debt would lie (and before S/ade's Caſe would have been brought) 
the Court will enquire into the Circumſtances of the Caſe, and re- 
lieve if they ſee Reaſon.” 

Upon a Motion for a new Trial, the Way is to grant a Rule to 
ſhew Cauſe, and that the puiſne Judge of the Court ſpeaks to the 
Judge who tried the Cauſe, (if it be not one of the ſame Court) 
and obtains a Report from him of the Trial, and alſo a Significa- 
tion of what his Sentiments are upon it. If the Judge declare 
himſelf ſatisfied with the Verdict, it hath been uſual not to grant a 
new Trial on Account of its being a Verdi& againſt Evidence. 
On the other Hand, if he declare himſelf diſſatisfied with the 
Verdict, it is pretty much of Courſe to grant it. But in a Caſe g,,,, Phil. 
where the Judge only reported Evidence, without declaring lips, 23 G. 2. 
himſelf to be ſatisfied or diſſatisfied with the Verdict, the Court 
of K. B. were under a Difficulty how to behave; however the 
ſeemed inclined to hear it ſpoken to; but through their Interpo- 
ſition the Parties agreed to abide by the Determination of the Point 
of Law. | 2 
A new Trial may alſo be moved for on Account of the Miſdi- 
rection of the Judge in a Matter of Law, or for his admitting or 
refuſing Evidence contrary to Law. | | | 

So the Want of due Notice is a proper Ground for a Motion for 8. k. 646. 

a new Trial ; but the Defendant is precluded, if he appear at the j 
Aſſizes and make Defence. | | 

Note; That in giving Notice of Trial according to the Diſtance Bates v. Pet: 
of Place, the Miles muſt be taken by Reputation and not Ad- tifer, Mic. 
meaſurement. | Ne Do TENG 

Though the uſual Method is to grant a new Trial upon Pay- 
ment of Coſts, where it is a Verdict againſt Evidence; yet under 


©: | particular 


321 


- — — — - 8 =_ 
_ 22 * 4 — — 
: _ — 2 n * DOTS - 1 — — — — — — * » — — — * 
ot —_— ons 3 <—_ — — — . a — - * — ad - 
Soo Þ - * — "=> II ” __— wes ad a. RE E th . Yee — qd > PE LE e- — bl — 7 4a . 1. * Mi 2 2 „ 2290 — 0 S — 72 _ —_— — 5 
. 2 . — os es — — — — — : —_— - q ” > N — — — —— — — - We _ — > — — mh l 
— > —. — — — —— e "i — — 8 DI. - — 2 — — — + — — — 1 7 — a U a* . » ih = — * 8 — 
. 4 "the - . * _ — . 2 — => — 4 2 8 - 5 -_ 
Tar s r 8 - a 3. — 3 — — 12 — 1 — 7 — . -_ * — 24 — * pn — — - — — 2 — 
2 0 * * . 2 = = — — . IX adit — 8 4 na a a * — > = - - - — = \ 
vw" =" 5 >. _ —— — — — — — * _ PU — - — — — — 2 - 2 — — — * > — * "y 4 _ -— —— > 1 = = - - 
— ———— RN. i —UU— — 2 — So A * * * =P — — * — _— 
- < - - - — ke - . . 
: * - » at — A 2 - hs hy 4 * — > * =_ 
: 9 8 X — 4 — — - — << 8 3 — 
— - N Su. ab wo __— — 4 * — — 
- _— — 1 . — —— — — 
$998 eddy — — — I — - , ' 


— — 


—— — 
— — 
—— 


* — — 


—̃ NA— DT —— 


1 * 
— 


— 
Ce ce ee ——— SY 


"4 
— 
— ran — — — — a 
A — . ABCS 


— — = - 
2 "Ee s 


Mos — 
. 
— 
4 * +... ws N — 2 2 f * F - — 
b 9 * * F - © - 
vi te HD — — — — — — — . - * 


— — PT rey 


- — — -_ 
-_ — _ - * = 
— 
ä — 2 
Pr — — 
— eotrmens 
= — —— — A — 


— 
— 


„„ PSTN i OS 
— „ 


PE WI 5 2 


1 
— 


#* 
C 7 
_ 
g 
23 
% 
4. 
* 
4 
k 
_ 
ra” 
_ 
| 


1 


„ ov 


pdt, <> ey oo os — 
W — —¾0 — ä 
_ | * _ CO —o—_— s* i ASA 

l N — 3 — d — > Ho - 


- = — — - * — * . - * o 
_ — \ * - 7 * = _ wY _ 
. N 4 + 44 LI = 2 l o - - PY WT 4 — 
= =_ * 3 — 7 ry I 6a R __ Oo N . 4 . > \ 
„ — oy * = — 0 — * * N — = \ 22 N nl: 72 1 * of * 28 

_— — — PR wt — — — — 22 | 0 , — e! * „ 5 
. wi * * My, —- A ot * * as b * — * 8 ">. * - F p 2 
FR. <> SP, , 1 * * 2 9 "= —— - - 2 2 . —— 

— W — * * 1 . . * +. aff: £ ” er * <a 4 l * nn "I — „ * — * 1 5 2344 war bs 
- > * ” — * 
. - * - ” ” 
* — 
f 


222 


Edie and 
Laird v. E. 
J. Comp. Tr. 
1 G. 3. Burr, 


Montpeſſon v. 
Randle, H. 


20 G. 2. 
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ticular Circumſtances it may be granted without Coſts, as where 
an Action was brought on two Bills of Exchange payable to 4. 
B. or Order, one of them being indorſed;to the Plaintiff, the other 
to J. S. without adding or Order, and by him indorſed to the 
Plaintiff, wherefore the Jury found for the Plaintiff, on the firſt 
Bill, and for the Defendant on the ſecond ; apprehending that by 
the Uſage of Merchants, it was not aſſignable by J. S. without 
the Words or Order. On Motion a new Trial. was granted with- 
out Coſts, becauſe the Plaintiff (if the Verdict were to ſtand) 
would be entitled to Coſts. | | 

A material Witneſs far the Defendant concealed himſelf in the 
Plaintiff's Houſe, to avoid being ſerved with a Subpcena, by which 
Mean the Plaintiff obtained a Verdict, but the Court ſet it afide- 
without Coſts, it being unreaſonable for the Plaintiff to carry the 
Cauſe down to Trial, when ſhe knew the Defendant could not 
make a Defence. 


— 


CALI E KA VAL 


Of Coſts. 


H E Statute of Glouce/ter, 6 Ed. 1. c. 1. is the firſt Statute in 
relation to Coſts; by which in an Aſſize, &c. Damages upon 


the Inſufficiency of the Difleizor are given againſt him that is found 


2 Inf. 288, 


Tenant, and Damages are given in a Writ of Mort d' Anceſtor, 
Aiel, &c. reciting, that whereas before that Time, Damages were 
not taxed but to the Value of the Iflues of the Land, it is pro- 
vided the Demandant may recover the Coſts of his Writ againſt 
the Tenant, together with his Damages, and that this Act ſhall 
hold Place in all Caſes where the Party is to recover Damages. 
Where a Man before, or by this Act did not recover Damages, 
though ſimple, double or treble, are given by a ſubſequent Act, 
the Plaintiff ſhall recover no Coſts; as in Quare impedit; Decies 
tantum : So in an Action upon 5 E. 6. c. 14. of Ingrofſers : But 
in all Caſes where Damages were recovered before, or by this 
AR, the Plaintiff ſhall recover his Coſts alſo. OY 


This 
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This was the Original of Coſts de incremento, but as there ate 
ſeveral Statutes ſince made, I ſhall conſider them in Order. 

Firſt, Where the Plaintiff ſhall have no more Coſts than 
Damages. i 

By 43 El. c. 6. If upon Actions perſonal, not being for any 
Title or Intereſt of Lands, nor concerning the Freehold or Inhe- 
ritance of any Lands, nor for any Battery, it ſhall be certified by 
the Judge before whom it ſhall be tried, that the Debt or Dama- 
ges to be recovered therein, do not amount to 40 s. the Plaintiff 
ſhall have no more Coſts than Damages. IS 

By 21 Ja. 1. c. 16. If the Damages be under 40 3. in Actions 
on Slander, the Plaintiff ſhall have no more Coſts than Damages. 

By 22 & 23 Car. 2. c. 9. in all Actions of Treſpaſs, Aſſault 
and Battery, and other perſonal Actions, wherein the judge at 
the Trial ſhall not certify that an Aſſault and Battery was ſuffici- 
ently proved, or that the Freehold or Title of the Land was chiefly 
in Queſtion, if the Jury find Damages under 40 5. the Plaintiff 
ſhall recover no more Coſts than Damages. 

Declaration was, that the Defendant made an Aſſault on the y,,G , 
Plaintiff, and then and there puſhed him down on the Ground, Adſhead Tr. 
the ſaid Ground being covered with Water, and thereby wetting 7 C. 2. K. B. 
and ſpoiling his Coat, whereby he became ſick and weak, &c. 
after Verdict for the Plaintiff for 20 s. there being no Certificate, 
the Court on Motion held the Plaintiff not intitled to full Coſts, 
for the wetting of the Cloaths is not a diſtindt Thing from the 
Aſſault, but is laid as a Conſequence of it; it is an Injury ariſing 
from the original Cauſe of Action. 3 

Note; on Writs of Inquiry the Plaintiff ſhall have full Coſts, Sheldon v. 
though he do not recover ſo much as 405. Damages. Ludgate C. B. 

From the wording this Statute of 22 & 23 Car. 2. It has been 1 * = 5 
holden to extend to no other perſonal Action than ſuch as relate 
to the Freehold or Things fixed to the Freehold, z. e. only to ſuch Moor v. Hall, 
Caſes where the Freehold may by Preſumption come in Queſtion, Tr. 1 G. 1. 
Therefore in Trover or Treſpaſs de bonis aſportatis, of Goods not 
fixed to the Freehold, the Plaintiff ſhall have his full Coſts. S0 
in Treſpaſs Quare clauſum fregit, and impounding his Cattle, be- 
cauſe the impounding is a perſonal Injury, but then the Defendant 
muſt be found guilty of the Impounding. | 

But where an Action of Treſpaſs was brought for breaking and n,. Reeve; 
entring the Plaintiff's Cloſe, and cutting down, lopping, and ſpoil- G. B. Eat. 3 

| « T t 2 ; ing © 1. 
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Birch v. 
Daffey. C. B. 
Tr. 3 G. 1. 


4 Mod. 378. 


1 Raym. 76. 


2 Lev. 234. 


Richards and 
Turner, Ir 


66.4. 


2 Leon. . 
3 Leon. 92. 
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ing Trees there growing; and the Plaintiff recovered a Verd ict, 
and Two Pence Damages; it was holden he was intitled to no 
more Coſts than Damages. W 

So in Treſpaſs for breaking and entring a Houſe, breaking down 
the Window Shutters, and breaking to Pieces and ſpoiling the 
Bolt belonging to the Window Shutters ; the Plaiatiff obtained a 
Verdict and One Shilling Damages, and held he was intitled to 
no more Coſts. 

Where the Cauſe originally began in an inferior Court, and was 
removed into K. B. or C B. the Plaintiff ſhall have his full Coſts, 
though the Damages under 40s. and no Certificate. 

There needs no Certificate where it appears by the Pleading 
that the Intereſt of the Land is in Queſtion, as where a View is 
granted. So in Treſpaſs where the Defendant juſtifies for a Way, 
and the Plaintiff replies extra viam, for upon this Iſſue a Title to 
the Way is in Queſtion, ſcilicet of what Extent.—So in Aſſault 
and Battery, if the Defendant juſtify, for that admits the Battery. 
Bat if the Defendant juſtify, and thereupon the Plaintiff make a 
new Aſſignment, to which the Defendant pleads the General 
IT:e, the Plaintiff will have no more Coſts than Damages with- 
out a Certificate, 

Note; Judges have differed as to their Notions of giving theſe 
Certificates ; many having thought themſelves bound by the Ver- 
dict; others thinking the Statute meant to leave it to their Diſcre- 
tion on the whole Circumſtances of the Caſe :. And this ſeems to 
be now the prevailing Opinion, as otherwiſe the Statute would be 
intirely uſeleſs, 

By 8 & DV. c. 11. in Treſpaſs, if it ſhall be certified by the 
Judge, that it was wilful and malicious, the Plaintiff ſhall have 
his full Coſts, although the Verdict be for leſs than 405. 

Sccondly, Of awarding Defendants their Coſts. 

By 23 H. 8. c. 15. in Treſpaſs upon 5 R. 2. Debt or Cove- 
nant upon any Spec alty on Contract, Detinue, Account charging 
as Bailiff or Receiver, Caſe, or upon any Statute for any Offence 
or Wrong immediately done to the Plaintiff, if the Plaintiff be 
nonſuited after Appearance of the Defendant, or any Verdict 
againſt him, the Defendant ſhall have his Coſts. 

This Statute does not extend to an Action for an Eſcape, nor 
to an Action upon 8 H. 6, for a forcible Entry, nor to an Action 


upon 
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upon 1 & 2 Pb. and M. for an unlawfal Impounding of a Diſ- 1 ou 65. 
treſs, nor to any Action for Perjury upon the Statute of 5 El. nor 
to an Aſſize, nor to an Action given by a ſubſequent Statute. 
By 4 Fa. 1. c. 3. If any Perſon commence any Action of 
Treſpaſs, or other Action wherein the Plaintiff might have Coſts, 
and after Appearance of Defendant become nonſuited, or any Ver- 
dict paſs againſt him, the Defendant ſhall have his Coſts. 
In an Action on 9 G. 1. By the Party grieved (whoſe Barns Greetham v. 
were burat) againſt the Hundred ; the Court held that the Defen- _— of 


beal C. B. 
dants were intitled to Coſts on this Statute : They having obtained Tr, 5 G. 3. 


a Verdict. 
. By the 869 J. 3. c. 11. in Treſpaſs, Aſſault, falſe Impriſon- 
ment, or Ejectment againſt ſeveral, if any one or more be ac- 
quitted by Verdict, every Perſon ſo acquitted ſhall recover his = 
Coſts, unleſs the Judge ſhall immediately after Frial in open 
Court certify upon Record, that there was a reaſonable Ground 
for making ſuch Perſon a Defendant. 


This Statute extends only to Treſpaſs vi et arms, and not to Dibbon and 


Treſpaſs on the Caſe, nor to Replevin, * 8 
Ingles and 
Thirdly, Coſts in Waſte, Tithe, Sci. fa. Prohibition. —_— 
By the 8@ 9 VV. 3. in all Actions of Waſte, Debt for not G. 


G. 3. 
ſetting out Tithe, where the ſingle Value found by the Jury does —_ 


exceed twenty Nobles ; ; and in a Sci. fa. and Suits upon Prohi- 
bition, the Plaintiff ſhall recover his Coſts ; and if the Plaintiff be 
nonſuited or diſcontinue, or a Verdict paſs againſt him, the De- 
fendant ſhall recover his Coſts. 

Note; Coſts in Prohibition ſhall be taxed from the Suggeſtion, wins avs 
ſo as to take in the Coſts of the Motion.—The Statute extends Turner. Hi. 
only to Caſes after Plea pleaded or Demurrer joined, but if there Av N 
be Judgment by Default, and the Plaintiff have Damages on a on v. Dr. 
Writ of Enquiry for the Contempt in proceeding after the Pro- 1 
bibition delivered, which is confeſſed by the Default, he will be @ ß. 
entitled to Coſts at Common Law. However as this Part of the 
Declaration is no more than Form, Coſts are allowed only from 
the Time of the Rule for a Prohibition. 

Fourthly, Who are entitled to, or exempt from Coſts. 

1. Executors or Adminiſtrators. 

An Executor or Adminiſtrator pays Coſts in all Caſes where he 


> : 2 t 2 Harris D. 
is Defendant. So when he is Defendan , and Judgment is given 2 


fo or 82 96. 20 
K. B. 
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for him, he ſhall have his Coſts: But when he is Plaintiff, 
he ſhall pay no Coſts ; however this muſt be underſtood to be 

when he is under a Neceſſity of naming himſelf Executor or Ad- 
miniſtrator, for if * were under no ſuch Neceſſity, he ſhall pay 


. Oolts. 


Str. 871; 


Harris v. 
Jones. Mich. 


4 G. 3. B. R. 


Sir Th. Raym. 
34. 


2 Vent. 45. 


Deveniſh w. 
Martin, E, 
1734» 


An Executor pays Coſts for not going on to Trial ; but not on 
Judgment as in caſe of Nonſuit. 

And where the Plaintiff declared ſingly as Executor, and on 
the Defendant's pleading other Executors named with him, moved 
the Court for Leave to diſcontinue without paying Coſts, the Court 


refuſed it ; for he ought to have known his own Title. 
i Officers. 


By 7 Ja. c. 5. If Caſe, Treſpaſs, Battery or falſe Impriſon- 
ment ſhall be brought againſt any Juſtice of Peace, Mayor, Bai- 
liff, Conſtable, &c. concerning any Thing by them done by 
virtue of their Office, they may plead the General Iflue, &c. and 
if the Verdict ſhall paſs with the Defendant, or the Plaintiff ſhall 
be nonſuited, or ſuffer any Diſcontinuance thereof, the Defendant 
ſhall have his double Coſts allowed by the Judge peter whom 
the Matter is tried. 

This A& has been conſtrued to extend to Vade Sheriffs and 
Deputy Conſtables, though they are not particularly mentioned. 

Note; The 21 Jac. 1. c. 12. extends this Act to Church- 
Wardens and Overſcers of the Poor. 

The Officer muſt get a Certificate from the Judge, that the 
Action was brought againſt him for ſomething done in the Exe- 
cution of his Office, in order to intitle himſelf to double Cefts, + 

In Treſpaſs for taking a Gun, the Plaintiff diſcontinued with 
Leave of the Court, and upon Motion for a Direction to the 
Maſter to tax double Coſts, upon producing an Affidavit that the 
Action was brought againſt him for what he did in the Execu- 
tion of his Office as Juſtice of Peace, a Rule was granted accord- 
ingly, the Court ſaying that where there was a Verdict for the 
Defendant, and no Certificate from the Judge for after a Nonſuit) 
a Suggeſtion on the Roll was proper, but that it was not neceſſary 
in the preſent Cafe; for where there is a Diſcontinuance with 
Leave of. the Court, it is always upon Payment of Coſts 
therefore here it muſt be upon Payment of double Coſts, 


3. Informers. 4. Party grieved. 
2 


3 and 


A com- 
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A common Informer can in no Caſe recover Coſts, except ex- Carth. 230. 
preſsly given by the Statute ; but in an Action on a Statute by Selk. 206. 
the Party grieved for a certain Penalty, the Plaintiff ſhalt recover 
Coſts within the Statute of Gloucefler, which gives Coſts in all 
Caſes where the Party is to recover Damages, But where the 
Duty is incertain, as to recover treble Damages as upon the Statute Cr. Car. 560, 
of Waſte, or on 2 Ed. 6. for not ſetting out of Tithe, there 
the Plaintiff ſhall not have any Cofts. 

Note; Where the Penalty is given to-a common Informer, Tr. ; G. z. 
though the Party grieved happen to bring the Action, he muſt C B. 
bring it as a common Informer, and ſhall not have Coſts. 

By 5 W. & M. c. 11. All Parties indicted, proſecuting a Certi- 
orari to remove an Indictment or Preſentment of Treſpaſs or Miſ- 
demeanor before Trial had from the General or Quarter Seffions, 
ſhall before the Allowance thereof find two ſufficient Manucaptors, 
who ſhall enter into Recognizance before one or two Juſtices of 
the County or Place in the Sum of 20/, with Condition to appear 
and plead, and to procure the Iſſue to be tried at the next Aſſizes, 
and ſuch Recognizance ſhall be certified into the Court of K. B. 
and the Name of the Proſecutor (if he be the Party grieved or in- 
jured, or ſome public Officer) to be indorſed on the Back of the 
Indictment returned; and if the Defendant be convicted, the 
Court of K. B. ſhall give reaſonable Coſts to the Proſecutor, if he 
be the Party grieved or injured, or be a Juſtice of the Peace, May- 
or, Bailiff, &c. who ſhall proſecute on Account of any Fact that 
concerned him as an Officer to proſecute or preſent, 

A Party injured within the Meaning of this Act muſt be ſuch a rex. M. I- 
one as has received ſome real Injury, and therefore where the De- cleton, Mic. 
fendant was proſecuted for an Attempt to burn the Houſe of J. S. G. 2. 
and for that Purpoſe ſolliciting M. to aſſiſt her, it was holden that 
the Proſecutors (who were M. and G. next Door Neighbours to 
J. S.) were not intitled to Coſts, and it was ſaid neither would 
J. S. if he had proſecuted. 

5. Defendants in Informations. 

By 18 El. c. 5. (which is made perpetual by 27 El. c. 10.) if 
any Informer or Plaintiff upon a penal Statute ſhall willingly delay 
his Suit, or diſcontinue or be nonſuited, or have a Verdict againſt 
him, or Judgment of Law, he ſhall pay the Defendant his Colts, 2 Str. 1105; 
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Salk. 30. This Statute extends only to common Informers, who are to 
have the Benefit of the Penalty, and not where n or Part 
of it is given to the Party grieved. 
2 Leon. 116, N. B. Proſecutors Q. tam are looked upon as common In- 
Salk. 30. formers. 
1 There is a Proviſo that it ſhall not extend to any Officers who 
13 75 are uſed to exhibit Informations, but it muſt appear upon Record, 
elſe the Court will take him to be a common Informer, and will 
not admit Affidavits to the contrary. 
By 4& 5 V. & M. c. 18. The Informer is to enter into a Re- 
cognizance of 20 l. to proſecute the Information, and abide by ſuch 
Orders as the Court ſhall direct; and if the Proſecutor do not, 
within one Vear after Iſſue joined, procure the ſame to be tried, 
or if upon ſuch Trial a Verdict paſs for the Defendant, or in Caſe 
of a Nolle Proſequi, the Court of K. B. is authorized to award the 
Defendant his Coſts, unleſs the Judge before whom ſuch Infor- 
mation ſhall be tried, ſhall at the Trial in open Court certify upon 
Record, that there was a reaſonable Cauſe for exhibiting ſuch In- 
formation. 
Salk. 194; If there be ſeveral Defendants, ſome of which are acquitted and 
others found guilty, none of them ſhall have Coſts, for till 8 & 9 
W. 3. c. 11. the Plaintiff never paid Coſts in any AQton if but one 
Defendant were found guilty, and the 4 & 5 W. & M. cannot be 


intended to make Proſeeutors otherwiſe liable than as Plaintiffs 
were in other Actions. 


Fifthly, Coſts in Traverſes. 
The Statute of Glouce/ier extends only to give Coſts in Actions 
real, perſonal and mixed, therefore Traverſes of Inquiſitions are 
Str. 1069. not within it. And Note; a Nottanter is not an Action but a 
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Traverſe. 
Sixthly, Coſts were doubled. 
Cath. 297. Where Damages were before recoverable, and are by any Sta- 


tute increaſed to double or treble the Value ; Coſts alſo as Parcel 
of the Damages ſhall likewiſe be doubled or trebled. 
Ibi l. But where a Statute gives Damages double or treble, where no 
Damages were formerly recoverable, no Coſts ſhall be allowed. 
Seventhly, How to be aſſeſſed where Pleadings double. 
By 4& 5 An. c. 16, Any Defendant or Plaintiff in Replevin 
may, with Leave of the Court, plead as many ſeveral Matters as 


he 


Relative to Trials at Niſi Prius. 329 


he ſhall think neceſſaty for his Defence, Provided that if any 
ſuch Matter ſhall upon Demurrer joined be judged inſufficient, 

| Coſts ſhall be given at the Diſcretion of the Court; or if a Verdict 
ſhall be found upon any Iſſue in the ſaid Cauſe for the Plaintiff or 
Defendant, Coſts ſhall alſo be given in like Manner, unleſs the 
Judge who tried the faid Iſſue ſhall certify, that the ſaid Defen- 
dant or Plaintiff in Replevin had a probable Cauſe to plead ſuch 
Matter. 

In Treſpaſs the Defendant pleaded three different Juſtifications 35 
to three different Counts, and on Iflue joined had a Verdict for C. B. 
him on two, and againſt him on the third. On Motion this was 

| Holden not to be a Caſe within this AR, and the Plaintiff intitled 
at Common Law to Coſts on the whole Declaration. 

In Treſpaſs the Defendant pleaded Not guilty and ſeveral Juſ- Bartlet 254 
tifications z upon the Trial the Plaintiff not proving his Poſſeſſion Spooner, E. 
in the Locus in quo, the Defendant had a Verdict, and by Direc- 2 
tion of Deniſon J. the Verdict was entred upon the general Iſſue 
only; upon which there was a Motion for a YVenire de Novo. But payrel a. 
the Court refuſed the Motion, ſaying the Verdict was compleat, Briggs, Tr. 
and determined the Cauſe, that the Plaintiff was not entitled tog5,” * 
Damages, though they ſaid the Plaintiff might have inſiſted to 
have a Verdict entred on the other Iſſues, for the Sake of Coſts 
which he would be entitled to, unleſs the Judge certified, that - 
the Defendant had probable Cauſe to plead ſuch Plea. | 

Eighthly, Where a ſpecial Jury, | 

By 24 G. 2. The Party who moves for the ſpecial Jury ſhall 
pay the whole Expence occaſioned thereby, and in the Taxation 
of Coſts be allowed no more than if it had been a common Jury, 
unleſs the Judge certify that it was a Cauſe proper to be tried by a 
ſpecial Jury: And the ſpecial Jury ſhall have only what the Judge 
allows not exceeding one Guinea. | 15 no 

As there are ſome Caſes relating to Coſts which could not be 
taken Notice of under the foregoing Heads, it will not be impro- 
per to inſert them together in this Place. a oe 

One Defendant gave a general Releaſe to the Plaintiff after the p 
Coſts of Nonſuit taxed, and upon Motion he was ordered to pay Colliſon, Tr. 
the other Defendants their Shares. 24.2. 

Each Defendant is anſwerable for the whole Coſts: Therefore g. dem 
in an Ejectment againſt ſeveral, where the Defendants defended win d. 
ſeverally ; at the Aſſizes one confeſſed and had a Verdict againſt * 4 10 
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him, the others did not confeſs ; the Court upon Application faid 
the Officer muſt tax the ſame Coſts agaiolt all the Defendants. If 
after the Plaintiff has had Satisfaction againſt one, he ſhould take 
it againſt another, ſuch Defendant may apply to the Court, | 
Hebert v. Coſts upon feigned Iſſues abide the Event of the Verdict in like 
B. 7 Manner as if it were an adverſary Suit. 
Powel v. In croſs Actions of Aſſault each Party being nonſuited, S. had 
his Coſts taxed at 91. 105. and P. his at 13 J. 105. whereupon he 
Sir. 1203, moved to be at Liberty to deduct the 9 /. 10s. out of the 13 /. 105. 
8. P. paid by him into the Sheriff's Hands; Rule to ſhew Cauſe, but 
the Defendant not conſeating, the Court faid they could not do it. 
Mordicaw. So in an Action of Treſpaſs againſt four, three were acquitted, 
TER & al, and Motion on their Behalf that their Coſts might be deducted out 
of what the fourth Defendant was to pay upon an Affidavit that the 
E. 27 G. 2. Plaintiff was a travelling Jew; &c. denied. But where Roberts 
had brought an Action againſt Biggs and others, and Biggs had 
brought a croſs Action againſt Roberts, the Court of C. B. order- 
ed that upon Biggs acknowledging, Satisfaction for! © on the 
Record in the Cauſe in which he was Plaintiff, the Plaintiff in the 
; other Cauſe in which he (Biggs) and others were Defendants 
ſhould be reftrained from taking out Execution. 


Wills dd So where a Plaintiff being nonſuited the Defendant took out a 
__ E. 24 F. Fa. and levied Part of the Coſts, and at the ſame Time. took 


out a Ca. Sa. for the reſt, and took the Plaintiff in Execution, 
which being irregular the Court ſet it aſide with Coſts ; the De- 
fendant moved. that the Proceedings againſt him on Account of 
theſe Coſts ſhould be ſtayed, upon his entring up Satisfaction up- 
on the Judgment obtained by him for the Sum at which the Coſts 
for the Irregularity were taxed, and upon ſhewing Cauſe the Rule 

was made abfolute. | 
The Earl of Motion for Judgment as in Caſe of a Nonfuit, and that the 
Leiceſter v, Maſter ſhould tax the Coſts for not going on to Trial at the ſame 
EE = Time, refuſed, for the Coſts in the two Caſes ought not to be 
#7 blended, being founded upon different Rights: But if on ſhewing 
Cauſe againſt the Judgment of Nonſuit, the Court give the Plain- 
tiff further Time, it is always on paying the Coſts for not goi 
on to Trial, unleſs there were a Countermand in Time. 
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Abatement. Actions. 
JEVER Tenant to the Frechold] What they are, Page 2 


| N.. muſt be pleaded. in Abatement; | Local or Tranlitory, 5, 10, 24, 46, 63, 

: ai Rnaighd a6. Nino Page CI GP1 | 157, 166, 174, 191 

Covenant joint, and Actions againſt one, Joint or ſeveral 5, 154, 184, 185, 198 

muſt be pleaded in Abatement, but Where Caſe or Treſpaſs the proper Re- 
if Action brought by one only, the | medy, row ot 78 
Defendant may demur, 154-5 | What Actions given by Statute, ſee Hue 

Where a Suit ſhall abate, or not, by | and Cry, Tithes, Trade, Penal Sta- 
Death of any of the Parties pending tutes. 3 


the writ, 306 | Where the Time of commencing an 
Action may or muſt be proved, and. 
See Tenants in common. | how, 1), 134, 135, 142, 146, 147 
What ſhall be ſaid io be a Commence- 
| : "| 34.56! 148 
Abuttals. F* 4 
When to be proved, and what Evi- Adminiſtration. 
dence ſufficient, Tan 88 EE . 
| By whom to be granted, 138 
n 99 What is Evidence of its being meu. 
Againſt whom it lies 1223 ett 
What the Declaration muſt — | See Executor. 
„ - 
What Evidence on the Plea of Ne Un- Admittance. 
ques Receiver, 1 
What Judgment in this Action, id. 


See C ; 
Caſe will lie againſt a Bailiff on an ee Copyhold 


expreſs Promiſe to account, 1444 Uu 2 


Adultery? 


Pag e os 
105 it done with che Baff, $ 


Action for it, 
Will not 
Privat 
Marriage mult be proved, ? Bid. 
What will be Evidende in this Action, 
Did. 
Where the Confeſſion of the Defen- 
dant or the Plaintiff's Wife is Evi- 
dence, Ibid. 
What is proper Evidence in Mitigation 
or Aggravation of Damages, Ibid. 
Limitation of Action, 28 


n 


83 


Adyowſon. | 


Wbete one living is void by the Ac- 
ceptance of another, 122 
Whether void dy Inſtitution or In. 
duct ion, id. 
Where the Iaſtitution does not mention 
of whoſe, Preſentation, Parol Evi- 
dence and Reputation is g90d, Ms 
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Voluktas, one, good Evidence bd 
the Party, 234 
Muſt be proved to be ſworn, and a Copy 
is not Evidence, did. 
How Affidavit made in a Cauſe may be 
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An Indi&tment or Proceedings on it, 


is no Evidence on an Appeal, 239 


ö 


Apprenticeſhip. 
Action for following a Trade n 


proved, id.. 
Win Evidence againſt T en 237 | 
Agreement. — 
See Aſſumpfit, Contract. | 
Ambiguity. 
Helped by Averment, or not, 292 
What | is, Did. 


ſerving one, where it lies, 188 
1 ; 1911 ö | 
iÞ7 Arrears. 
Of Rent, to whom they belong. 1 
| Arreſt. 
What makes one, | 61, 62 
| When void, © 62 
If Officer Sul ſhew his Wait Did. 


Aſſault. 


I N D E X. 
70 
Page 18 

16 


Aſſault and Battery. 


Aſſault what. 
Battery what, 
What Defendant may give in Evide 


nce, 


ä NI Did. 
Matters of Excuſe may be given in E- 
vidence, 95 T9. 17 
What Defendant muſt plead, Did. 
Juſtification, ä 17 to 21 
Juſtification by Wife in Defence of her 
Huſband, 19 
Son Aſſault, 18, 19 


Former Recovery a good Plea to an 
Action for ſubſequent Damages, 


19, 20 

How to reply, 18, 19 

New Aſſignment, ; NINE 

For or againſt Huſband or Wife, 20, 

i ov ia 31 

Where Felony may be given in Evi- 
dence to ſupport the Action, 21 
Damages, joint or ſeveral, 20 
Increaſe of Damages, 21 
Limitation of Action, 22 

Aſſets. 

What are, 137 
What is Evidence of, 137, 138, 141, 
? | 142 
How the Defendant may diſcharge him- 

ſelf, Ibid. | 


What is a Confeſlion of, 
Plea of nul Aﬀſets ultra, 


139 

Aſſets may be proved any where, 137, 
171 

Plea of Rien per Deſcent, 171, 172 


What are Aſſets by Deſcent in the Hands 
of the Heir, 171, 255 


Afignec. 


By what Covenants bound, and for how 
long Time, 


_—{ _ 


ö 


* 


| 
| 
| 


Of what Covenants he may take Ad- 
vantage, Page 15g, 156 


Aſſignees of Bankrupt. 
See Bankrupt, Trover. 


Aſſize. 


Writs of, . 1 18 


Aſſu mpſit. 


The ſeveral Sorts, _ 126 
For what a ſpecial Aſumpftt lies, 142, 
| 143, 150 

On a ſpecial Aſſumpfit, the Declaration 
muſt be proved as laid, 142, 144 
Where Demand neceſſary before Action 
brought, and how to be alledged in 
the Declaration, 3 
How the Proof muſt agree with the De- 
_ claration, 127,133, 142, 144 
Where Declaration is on a ſpecial Agree- 
ment, and likewiſe on general inde- 
bitatus Aſſumpſit, Plaintiff may recover, 
tho' ſpecial Agreement not proved, 
ES 137 
On a promiſory Note, 268 to _ 
Where a Note may be given in Evi- 


1555 * 


dence, 134 
On a Bill of Exchange, 265 to 274 
Lies for Money lent to Game with, 270 
Not Guilty, no Plea, „ 4b 
What Evidence where ſeveral Counts, 
LT | j 
It muſt agree with ſome Count, 126, 1 +4 
Where general indebitatus Aſſumpſit lies, 
| 127, 136, 127, 151, 164 
Where not, abs e wo 
Againſt a Sheriff, 129 
For a Legacy. Did. 
For Money paid by Compulſion, 130 a 
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For Maney r: 21d under a 
void Abo tft fh K. Page 130 


Where it will or, vil nat lie for Money 


41 21 160 W 
Of illegal Con ations. Pays 
| Where the Plafätiff ge 139-168 


received under "Prerence; of Right, 


= I 30, 131 

By whom thi Action hal ds brought, | 
iB D B11 Ibid. 

Where Ai umpß z or Trove proper, 41, 
71, 129 

Muſt ſhew for a Cauſe the Debt be- 
came due, | 126 
Where a Huſband 1 is, or is not liable to 
his Wife's Contracts, 1 32,133 
Where bens fited by them, 133,134 
Lauma! Compulaſſet JED the Defendant's 
Wife, where good Evidence, 127 
On In/imul Computaſſet Jury may give 
Parr of the Sum laid only, 1bid. 
So in all o her Caſes, 153 
There muſt be a Promiſe either expreſs 
or implied to maintain this Action, 


127 
Where the Law implies a Promiſe or 
not, | 127, 128, 164 


Lies on an Award made in purſuance of 
of a private Act of Parliament for in- 
cloſing Lands 128 

Will not lie on Articles to Account, ali- 

ter on Promiſe to Account, 129 

Where there is a joint Debt, 149 

Againſt an Executor or Ae 

Gs 437. 138 

When Pleue Adainiſtravit admits the 
Debt, Did. 

What is Evidence of Aſſets, b Did. 

Where Executor may give in Evidence 
Debts paid, 4 Did. 


Where he may retain, | Lid. 
Where he may give Evidence of Debts 


of a higher Nature, or muſt plead 


If' 0 Cobb alledge 
Diode it is" cnc ts 5 e 


d 


Mutoat Blowing, gs: * 1 ny 4 
When Performance is aan ry. to ihe 
ſhewn, it muſt be pleaded wi Wi ith” 4. wr 


nue, 


Where Notſee muſt be ive df 5 poet le 


For Rent, 


| 2 
Demands in argent Right oct. 5 
joined, A 


tor, 128 
When brought for M ney | ver ad 
computandum, what neceffa ty to prove 

I 
Statute of Frauds and Caſes thereon, 258 
Where that Statute has _ Altered. the 
Manner of Pleadingg, 2275 


Limitation of Action, 145 
Non Aſumpfit infra ſem Aunos, 143, 146, 
| 147 

Need not prove the Confideration on 
this Plea, 4 a 16h , Bid. 
Adio non accrevit infra ſex Annos, 147, 
148 


AQion againſt ſeveral, | and Promiſe 
within {ix Years by one, Q. if ſuf- 


. 1a: 65 
Where an Executor ſhall not be tied 
down to ſix ae ne $47 


What Evidence is ſufficient to prove a 
Promiſe Within {ix Years, or to take 


the Caſe out of the Statute, 143, 


ance of the Conſideration or Rh 1055 


(34 


| formance of the Conlider 1 35 : 


Whete i it les 15 or a gainſt a eng 
or Factor on the Contra of the Fac- 


them, and how, 1838 146, 147 
When a voluntary Curteſy i is a Conſider- | If the Plaintiff reply a Latitat he muſt 
ation or not, 13843 ſhew it continued, 148 
What is a Conſideration, 144 | Plaintiff cannot give a Latitat in Evi- 
The Difference between a Conſideration | ences, Did. 
executed and executory, 143 1 ? What 
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tiff ſhall Non · ſuit him, 150 
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I N D K. AX. 


What Plaintiff muſt ſhew in Debt for 


Amercement, Page 163 


Defendant may traverſe the Preſent-| 
Did. 


ment, 
On Bond, how Breaches aſſigned, 158, 


On an Award Bond, 1 
Difference where brought on a ſingle 
Bond, or a Bond with Condition, 

165 
For Money payable by Inſtallments, 
Ibid. 
164 


263 


On a Policy of Inſurance, 
By or againſt an Executor, 165 
Againſt an Heir, 165, 171 
What may be given in Evidence by 
him on Riens per deſcent, 
Againſt a Sheriff for Money levied, 164 
This is not within the Statute of Limi- 
tations, Did. 
On Judgmen tſuggeſting a Deva/tavit 
when it will le and where to be 
brought, 165, 174 
Where it lies on Statute, and by whom 
to be. brought, 164, 191 
What the proper Plea, 166, 167 


What Evidence of a Devaſtavit and at 


what Time, 165 
Where Payment may be pleaded 158 
Where given in Evidence and what is 

Evidence on it, 170 
How the Declaration mult be * 

107 

What ſhall be ſaid to be a Variance be- 
tween the Contract or Bond declared 
on, and that proved, 166 to 169 

On non eft Faftum, what Proof is neceſ- 
fary by the Plaintiff, 168 

What Defendant may give in Evidence, 
167, 168, 169. 

To avoid a Bond by ſhewing i it was made 
ON a Condition, the Condition muſt be 
ſhewn in Writing, 169 

Where Preſumption of Payment nor 
gocd on Solvit ad diem, 


171 


How Deeds given in Evidence, 


171 


ett off Page 175 to 178 
When a Remittitur may be entered for 
Part, and n for the reſt, 


167, 168 
Where a Verdict may be againſt one De- 
fendant only, 184, 185 


Extinguiſhment of a Debt. 178 


Doceit. 


For what the Action lies, 30 
Action on the Caſe, in Nature of, Hid. 
What Plaintiff muſt prove, 


30, 31 
Deed. 


Razure, Interlineation or tearing off che 
Seal, 168, 263 
Where Profert neceſſary, 245 to 250 
When not, 246 
246 
250, 263, 264 

Where Deed need not be ſhewn in plead- 
ing, 246, 247, 248 
Void or Voidable, 173 
Caſe will not lie where there is a Deed, 


154 
Exemplification of Deeds not Evidence, 


223 
225, 
251, 252 

Where a Copy, Abſtract, or parol Evi- 
dence of the Contents, good. 250, 289 
Deed to lead the Uſes of a Fine or Re- 
covery read without Proof of its being 
executed, 251 


Where the Counterpart is Evidence, 


Where Inrollment is Evidence, 


: © 20G 
Where a Deed from it's Antiquity may 


be given in Evidence without Proof 
of Execution, Ibid. 


Where a Deed 'may be given in Evi- 
dence tho the Seal be torn off, 263, 
204. 

Deeds 


FI 
. 


1 N D E x. 


Desde mull be damped, Page 264/ 
Na V3; I $I bet: 1441 Nie 

Foes | Defeaſance. - 
* 1: ie * 1 YI 

Whenit muſt bis made, 124 


To one, is a Defeazance to all, 
Where one Deed ſhall be vil to be a 
Defeazance to another, Did. 


1 De Iajur ia” ſuapropria. 


5 
* 


KF D. injavid! fab proprid abſyut tal 


Cauſa a good rf 19 
: | Delivery. 
What Alters the Property, 35. 36 


May be from one Parcener'to another,, 
2 58 


Dinan and Refuſal. 


When Evidence of a Converſion, 33, 44 
When not, | 
Where nee n before bringing an Ac- 


tion, 148, 159 


Demurrer. 


To Evidence where proper or not, 307 


The Form of it, 308 
Departure. 
What 18. 159 
What not, 80 
Depoſitions. 


In Chancery where Evidence and how 
proved, 


2257 235 


il 


45 


($107 ee © een een en en 
In other Courts or wenig, 
e ee eee Lein Dare 238 


r Inde 


znr 
.. 


{+ 8 8 
Be or what and ainſt hot it lies, 49 


By Whotm t ay be'brought, ©" 1 


By Hufband and Wife, %. 
Againſt them, 50 
Propetty in the Plaintiff,” 49, 50 


Polleſſion in the Defendant, W's be 


proved, 2 " 50 
How the Declaration muſt be, n 


What the Plaintiff muſt prove, 30 


What the Defendant may give in Evi- 


dence, 51 
If the Jury do not and the vie it 
EE Bid. 


ſhall not be ſupplied, 


* 


Devaſtavit. K 
Wha is ſuch, and. hon to be proved. 
| 1 2 
6 yore ' THI 
Deviſe. 
| See Will, 
Diſcontinuance; 
What is, 53, 97 
By the Huſband, 98, +4 
By the Wite, 99 
1 : Diſtr els, 
For what Rents, 54 
By Executors, 5 61 


By Huſband after Wife's Death, id. 
By Tenant pur auter vie after the Death 


of Ceſtuy que vie, Ibid. 
For Damage feaſant, 67 
Yy Is 


IND & X. 


If Diſtreſs Damage feaſant eſcape or die, 


Duty. 


when an Action lies, Page 83 
For Poor's Rate, when it may be made, ; War! 
e 2100p * 5 Action for Miſbehaviour in, Page 68, 69 
Where Averia Curucæ may be diſtrained, 
0 OO 
Where a ſecond Diſtreſs may be taken A 
for the ſame Thing, Ibid. 
Where a Diſtreſs may be after Security E. 
taken for the Rent, 178 
Treble Damages on Reſcous, 61 Earneſt. 
What Action for exceſſive Diſtreſs, 81 
What Action for irregular Diſtreſs, The Effect of it, 30 
Ibid. 
When may break open Doors to Diſ- Eccleſiaſtical Courts 
train, Ibid. e 


Doomſday book. 


See Courts. 


Evidence what is ancient Demeſne, 244 Ejectment. 
| Dower. For Non-pay ment of Rent, 94 
Hou ſuch Action ſtaid, 3 
Damages thereon, 1 For what it will or will not lie, 97, ae 


What Seiſin is ſufficient to intitle the 


Wife, . 116 | 
how diſpenſed with, 115 
What a good Plea, Lid. 
Where Defendant may or may not plead 
Detinue of Charters, 115, 116 


116 


What the Jury muſt find, 114 
Tenant muſt pay the whole Meſne Pro- 
fits from the Death of the Huſband, | 


tho! he have not been in Poſſeſſion 
half the Time, 115 
Drunkennels. 


Where good Evidence to avoid a es 
| 108 


Dureſs. 


Aſſignee of a Bankrupt canno 


What is ſuch, 169 


| 


For a Mine and what is Evidence of 


Poſſeſſion, 100 
Where a Demand muſt be made, or Leſſor muſt have a Right of Entry, and 


lay the Demiſe after his Title, 97, 
103, 104 


t bring it 


IP f till Aſſignment inrolled, | 97 
What the Wife may give in Evidence, A Poſthumous Son may lay the Demiſe 


back to the Father's Death, 103 


Where an actual Entry is neceſſary, the 


Demiſe mult be laid after the Entry, 


101 
Serving Declaration on Tenant in Pol- 
| ſeſſion, 95 


Where there are ſeveral Tenants the 


Declaration muſt be ſerved on each, 


Tenant muſt give Notice to the Land- 
50 


lord, 3 
Landlord may make himſelf Defendant 
but no one elſe, 277 


IND 


If Landlord is Defendant the Plaintiff 
muſt prove the Lands in the Poſſeſſion 
of the Tenant, 7 Page 108 

Entry into Part a good Plea puis dar- 
reign Conjinuance, - 95 

If Premiſes vacant, 96 

Where the Premiles ſhall be ſaid to be 
vacant or not, 94, 95 

Rule general or ſpecial to admit a De- 
fendant, 95 

The Defendant may put the Plaintiff to 
prove his Poſſeſſion, 108 

When the Plaintiff muſt prove what 
Lands are in each Tenant's Poſſeſſion, 

: 95, 108 

When the Declaration againſt the caſual 

Ejector is to be delivered, 95 

If the Leſſor of the Plaintiff die, cannot 
proceed without giving Security for 
Coſts, 96 


| 


E X. 
What he muſt prove, Page 102 
By Tenant by Elegit, Ibid. 


What he muſt prove, Ibid. 
On Judgment recovered againſt an Heir, 
| | Ibid. 
For a Rectory what to be proved, 10 
Ouſter laid before Title accrued but held 
well, | 104 
Not neceſſary to alledge Plaintiffs Title 
for the exact Term which it is, for if he 
has a Right to recover the Poſſeſſion, 
that is ſufficient, tho? it be for a Iſs 
Time than the Leaſe is alledged to 
be, Ibid. 
But if there be ſeveral Leſſors, and it is 
laid quod demiſerunt, muſt ſhew ſuch a 
Title in them that they might Demiſe 
the whole, 105 
May be brought by one Tenant in com- 
mon againſt another, 107 


© 


Ejed ment for a Church, how a Curate 
may defend, 97 
How if ſome Defendants confeſs and o- 
thers not, 96 
When a material Witneſs 15 made De- 
fendant, IA 
How a Corporation aggregate, Plaintiffs 
muſt proceed, / 96 
If Leſſor an Infant, he mult give Secu- 
rity for Coſts, 109 
So if Leſſor reſide abroad, Lid. 
Where the Plaintiff is a Deviſee, what 
is to. be proved, IOI 
Where an actual Entry is to be proved, 


100, 101 
What is an actual Entry, 100, 101 
Poſſeſſion Evidence of a Fee, 101 


Twenty Years Poſſeſſion a Title, id. 
Where not, 100 
What is Evidence of ſuch n, 
If. 

What a Poſſeſſion within the Statute of 
Limitations, Lid. 
By Grantee of a Rent Charge, 102 


What is an Ejectment of one Tenant in 
common by another, 107, 108 
Cottage Ejectment for it, and what E- 
vidence 1s neceſſary, 101, 102 
Confeſſion of Leaſe, Sc. ſufficient in all 
Caſes buta Fine with Proclamations, 
| 101 
Receipt of Rent by a Stranger is no Evi- 
dence of Poſſeſſion, 102 
When the Declaration is amendable, 104, 
10 
How to be brought by Joint-tenants, Te 
nants in common or Parceners, 105 
Where brought for a Forfeiture of a 
Copyhold, | Lid. 
What to be proved, | Did. 
Where brought by a Biſhop for a For- 
feiture committed during the Vacancy 
of the See, 105 
By Aſſignee of a Mortgage, 106 
By Aſſignee of an Adminiſtrator, and 
what Proof is ſufficient for him, Did. 
Where leſs proved than declared for, 


Ibid. 


By. Conuſee of a Statute Merchant, bid. 
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Where 
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IN D EE X. 


Where the Premiſes do not lie all in the | 


Pariſh laid, Page 107 


* Outſtanding Terms and Mortgages, 


where good Evidence or not, 108, 109 


Recovery in Trover ho Evidence of Poſ- 


ſeſſion, 33, 100 
What an Abatement of the Suit, 96 
Diſcontinuance, a Bar, 97, 98 
Where Security muſt be given for Coſts, 
109, 96 

Colts of former Ejed ment muſt be paid 
before another is brought, 109 


So tho' the firſt be brought by Huſband 
and Wife, and then the Huſband die, | 


and the Wife bring it alone, Did. 
Of a Writ of Error, I12 
Staying Proceedings, 95, 109 
Where Defendant may retract his Con- 


feſſion for Part after a Verdict againſt 
.him, Did. 
Actions for Meſne Profits, 86 


Where the Plaintiff ſhall pay Coſts, tho 


Part be found for him, 10 
Mortgagee not to de made Defendant 
unleſs he has received the Rents, 94 


Election. 


Of Member of a Corporation, what good, 


204, 205 
Elegit. 
Title by it how proceeded on, 102 


Entry. 


Where an actual Entry is neceſſary, 86 


100, 101 
Entry into Part, pending the Action, a 
good Bar, 95 
Entry into Part is a Suſpenſion of Rent, 
but not of a Covenant to Repair, 161 


Eſcape. 

What is, Page 64 to 68 
Voluntary or ä 66 
Action for it, 63 to 68 
Againſt whom brought, Tbid. 
What muſt be done to charge the Mar- 

ſhal, 66 
Where the Action 1s to be laid, Ibid. 
How to declare, 63 to 68 
What Evidence, 63, 63, 66 


Action for Eſcape of Huſband and Wife, 
Evidence that the Huſband only was 
taken in Execution and eſcaped, good, 

£95 

If Baron and Feme both in Execution, 
and the F eme only eſcape, Action lies, 


Retaking, how pleadable, 65, 68 
Excuſe what, id. 
Where Debt or Cafe the proper Re- 
medy, 67 

9 Jury not obliged to give the whole Debt, 
68 

By an Hundred, « 67 

| Reſcous, where it is or is not an Excule, 
67, 62 


In a voluntary Fſcape, the Party eſcap- 
ing is a good Witneſs, 


Not within the Statute of Limitations, 
68 

Eſtoppel. 
When, 116, 167, 247 


Where the Jury are Eſtopped or nor, 


293, 294 
Eſtovers. 
Action for not leaving ſufficient, 84 


Eſtray. 


Eſtray. 
When it may be uſed, Page 80 
What Action for uſing, Did. 


Trover for it, 33 


Eviction. 
Fee Rent and Covenant. 


Evidence. 


Any Thing may be given in Evidence 


that deſtroys the Right of Action, 77 


Caſe for beating a Horſe per quod he loſt 
the Uſe of him, Defendant may give 
in Evidence that the Beating was law- 


ful, Ibid. 
Muſt give the beſt Evidence that the 
Nature of the Thing is capable of, 

209 

- Hearſay in general is no Evidence, 289, 
290 


Where it is Evidence, 290, 291 

No Evidence need be given of what is 
agreed by the Pleadings, 293 

Where the ſpecial Matter cannot be 
taken Advantage of in Pleading, it 
may be given in Evidence, 294 

If the Subſtance of the Iſſue be proved it 
is ſufficient, | Ibid. 

For Evidence of particular Things or in 
particular Actions, ſee the ſeveral 
Heads, | 


Exceptions. 
See Bill of. 
Exemplification. 


See Records and Deeds. 
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| 


By Levari what Goods may be taken, 


Execution. 


What good, Page go 
By f. fa. what Goods may be taken, Lid. 
From what Time it binds, Lid. 
How the Sheriff ſhould execute it, go 


Lid. 


Executor. 


What belongs to the Executor, what to 
aa 34 
Adminiſtration by whom to be ted, 
| 128 
Where an Action againſt an Babu is 
to be brought, 174. 
What is Evidence of Adminiſtration be- 
ing granted, in caſe of a third Perſon 
or of the Adminiſtrator himſelf, 106 
Executor de ſon Tort who is chargeable 
as ſuch, and of Actions againſt him, 
90, 140, 254 

What he may give in Evidence, Did. 
Aſſent to a Deviſe of a Term, where ne- 
ceſſary and how to be proved, 101 
How to declare for Rent, partly due in 
Teſtator's Time, and partly in his 
own, 136 
Action by the Executor of an Attorney 
for Fees, 14 
Aſſumpfit againſt an Executor, . 137 
What muſt be proved in ſuch Actions, 


. 


gran 


| ; | 137, 138 
Covenant for or againſt him, though not 
named, 154, 155 
How he ſhould plead, 138 to 143 
Plene Aaminiſtrauit what is Evidence on 
it, | | Fbid. 
| [Creditor may be a Witneſs on ſuch Plea, 


* 


Ibid. 


| What Judgment on ſuch Plea where 


Aſſets are found to Part only, 139 
2 $8 


IND 
AF he ſuffers Judgment by Default, chat 


1 


is a Confeſſion of Aſſets, aliter in caſe 


of Cognovit, Page 139 
Of pleading Debts of a higher Nature, 


128 


39] 
Where he will make himſelf liable, 138, 


. 4 
Per Fraudem what is Evidence on it, 138, 


139 

Of paying Debts of an inferior Nature, 
where not a Devaſtavit, 174 
What Funeral Expences allowed againſt 
a Creditor, 140 
When bound by the Statute of Limita- 
tions, when not, 145 to 148 
On Ne #nques Executor what is Evidence, 
140 

What Evidence neceflary to prevent an 
Executor de ſen Tort from retaining, 
140 
Where he may retain, 141 
What is Aſſets or not, 137, 138 
What is Evidence of Aſſets, and how the 
Defendant may diſcharge himſelf, 137 

| to 143 

Where chargeable beyond Aﬀets, 141 
They may indorſe Notes or Bills, 269 
In Debt by or againſt an Executor how 
to declare, 165, 174 
What 1s Evidence of a Perſon's being 
Executor, 242 
Where he pays Coſts or not, 325 
Where Adminiſtration is void or void- 


able, 


138 
Extent. 
How to be proved, 221 
Extinguiſhment. 


Of a Debt, what is, 


ö 


152, 178 


F. 
Factor. 
Becoming a Bankrupt, Page 42 


Where a Merchant muſt come in under 

a Commiſſion or not, 42,43 
Not anſwerable for Goods at all Events, 
70, 128 
Muſt ſell for ready Money, .-. ha 
Actions by or againſt his Principal for his 


Dealings, Thid. 
Falſe Impriſonment. 
What is ſuch, 22 


Action for it, Did. 


Juſtification by an Officer or in his Aſſiſt- 

ance, 23, 82 
Juſtification by Juſtices of Peace or Per- 
ſons acting under their Warrant, 23, 


| | 2 4. 
Who may plead the general Iſſue, bid. 


Coſts, Ibid. 
Limitation of Action, 22,24 


Falſe Return. 


See Mandamus. 


Farrier. 


Where an Action lies againſt him, 72 


Fiction of Law. 


And Relation, 87, 134, 135 


{ 


I N 


Fine. 


What Entry avoids it, Page 86, 100, 101 


How proved, 228 

How Proclamations proved, Did. 
Fixtures. 

What removeable, and by whom, 34 


Forfeiture. 


Who may bring an Ejectment for it, and 
what mult be proved, I05 


Formedon, 113. 


Franchiſes: 

What may be claimed by Preſcription, 

208 
Not loſt by Acceptance of a a new Charter, 

209 

Frauds. 

Statute of, and Cafes on it, 259 to 26 3 
When examined at Law, 259, 262 


Has not altered the Manner of Pleading, | 


D E X. 


G. 
Gaming. 


Action on Note for Money lent to Game 
Page 270 


General Iſſue. 


What in general is Evidence on it, 294 


Ef x Glebe. 


þ 


What is Evidence of the Extent of it, 
244 
H. 
Hand Writing. 
See Writing: 
Hearſay. 
Where Evidence, 229, 290 
Heir. 


275 What belongs to himor to the Exccutor, 


7 
What Contracts are within the Act, Ibid. 


Fraudulent Conveyance. 


What ſo within 13 Eliz. 253, 254 
Who may take Advantage of it, 254 
What within 27 Ez. 256 


What Conveyance by a Bankrupt is frau- 
dulent, 


- 


257,258 


4 
When to declare againſt him aries 


collateral Heir, - 


| 172, 295 
Plea of Rien per Deſcent, 171, 172 
How Plaintiff may reply, 172 


What the Heir may give in Evidence on 


ſuch Plea, 171, 295 
Where one takes by Deſcent or Deviſe, 
| 171, 257 

4 What 


What is Aſſets in his Hands, 171, 255, 


| 257 
Of different Judgments againſt him, 
171, 172 


By what Covenant bound or ſhall take 
Advantage, 155 


Heralds Office, 
Their Book are good Evidence to prove 


a Pedigree, 244 
Hiſtory. 
General, where good Evidence, id. 
Hue and Cry. 

Actions on Statute of, 180 
For what Robbery it lies, Did. 
What Hundred anſwe rable, Did. 
For what Sum, 182, 183 
Who may be a Witneſs, 183 
Who may bring the Action, Did. 


Robbery need not be proved at the Place 
where laid, Did. 


What muſt be done previous to the 


bringing the Action, 181 
What mult be given in Evidence, 180, 


182, 183 
If one of the Offenders taken, 183 
But this muſt be-pleaded, Did. 


Negligence of freſh Suit in another 
County, | tid. 
Limita:ion of Action, Ibid. 


ew 
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V 
Jeofails 3711. 
Impriſon ment. 
See Falſe. 


EN D BK 


Impropriation. 
How proved, Page 243 
Indictment. 


Or Proceedings on it, no Evidence on 
an Appeal, | 239 


Infant. 
He muſt not refuſe to make Aſſignment 


of Dower, I15 
How to take Advantage of Infancy in 


Debt, 168, 169 
If he ratify his Promiſe after full Age, 
152 


If he give Bond under Age and promiſe 
at full Age this is not good, 152, 178 
Infancy may be given in Evidence on 
non Aſſumpſit, 131 
When chargeable for Money lent to buy 
Neceſſaries, Did. 
For what Neceſſaries chargeable, Did. 
His Deed voidable only, 168, 169, 173 
May take Advatage of a Promiſe made 
to him, 152 
Not prejudiced by his Guardians An- 
ſwer in Chancery, 233 
Cannot be an Informer, 192 
If Leſſor of Plaintiff in Ejed ment, muſt 
give Security for Coſts, 109 
What Contracts he may make, 151, 152 


Inferior Courts, 


( 


How Officer or Party muſt Juſtify under 
the Proceſs of it, and how the Plain- 


tiff may reply, 82 
| Information. 
Of Seizure, | 76 


In Quo Warranto ſee Quo Warranto 


Inn- 


„1 N . 


Innkeeper. 


When anſwerable for the Goods of 

Gueſts, Page 72 

What Proof neceſſary in ſuch A 
21 

Where an Action lies againſt him or rw] 
, : 

Where he may retain till paid, 44 


Inquiry. | 


Where the Writ may be granted or not 
after Verdict, becauſe no Damages 


given, 57, k 


N 


In Replevin after Nonſuit, 577 5 


2 Ne Neto 


| 
Of Office, 211, „212 
When Evidence and how proved, 224 


Iarollment. 8 . 
See Deeds. 
Inſpection. 
Of Corporation Books, at what Time 
| granted, 206 
8 Inſolvent Debtor. N 
What is good Evidence on a Plea of the 
Act, | I 170 
Inſurance. 
See Policy. | 


581, Contract, where ſo, 


4 | | 1 


e ˙ 
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? 


Intereſt.” © 


To what Time the Plaintiff ſhall recover 
it, | Page 27a 


Inventory. 


Copy of it when Evidence, 137 
Taken by Sheriff on Execution, good E 


vidence of Quantity and Quality of 
| Goods, 245 


Joint and Several. 


Where Action ſhould be one or the o- 
ther, 5, 154, 184, 198 
| 154, 204 


Joint- Tenants. 
Poſſeſſion of one, where of both, 34 


35, 100, 113 
When one may bring Trover againſt the 


other, 5- 
| When againſt another Perſon, * : 5 
| May join in a Leaſe to bring an Eject- 
ment, 105 
Where Jointenancy muſt be pleaded or 
given in Evidence, 35 
Iſſue. 


| What Evidence will maintain it, 55, 58, 
64.65, 74, 75» 253» 254, 264, 295 to. 


298 
| Where well joined, 296, 297 
Where the Subſtance is proved, it is ſut- 
ficient, _ 29 
So where the Subſtance is found by the 
Verdict, ; 64 
[On whom the Proof lies, 293 
Where the Iſſue are bound by a Reco- 
very againſt Tenant in Tail, 226 
2 2 | Judg- 
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Judgment. | Where he may juſtiſy entring the Pre- 
Q . \. | mils, Page 84 
Where a Party muſt ſhew it in a Juſti- 
ticatian in Treſpais, Page 23, 83 
Where Erroneous, and where Void, 65, Lapſe, 
= 8t, 82 
Difference between erroneous and void | If the Ordinary is not named in the Writ, 
Judgment, | Thbid | a Lapſe incurs, aliter if named, 122 
Where a Sheriff muſt ſhew it, 90 There muſt have been an actual Diſ- 
Where it is Evidence, tho' between dif- turbance, or Lapſe will incur tho" the 
- ferent Parties, 227, 240] Ordinary is named, | Did. 
Where it ſhall bind from the Time of | At what Time the Lapſe ſhall incur, 
filing the Original, or only from the Did. 
Time of Judgment given, 103 | How the fix Months ſhall be acounted, 
Judgment in one Action when a Bar to Did. 
another, 48, 100 Latitat. 
Againſt the Heir how far it ſhall bind, | | | 
| 102, 103 | To take Advantage of Time of ſuing it 


What Judgment ſhall be given againſt | out to ouſt a Plea of the Statute of 


| him, I71] Limitations, it muſt be replied, and 3 
' | | ſhewn to be continued, and cannot be 1 
| Jur J. given in Evidence, 147, 148 1 
| Specis), where and how granted, 499 May be the Commencement of a Suit, 1 
The Party applying for a ſpecial Jury AN. to bring the Party into Court, I 

ſhall pay the Coſts, unleſs the Judge def in che laſt Caſe may be ſued out A 

certity, | 300, 329 ore the Cauſe of Action accrued ; q 

Challenges, id but if the Plaintiff reply it was a Com- | 

Cannot be a Tales granted on Indict- een of the Suit, the Defendant ; 

ments or Informations without a War. | A rein 79r Aſumpft before ſuing 1 

rant from the Attorney General, 300 Ry , F 

Who may be Jurors, 301, 302 J 

How the Jury muſt behave after they are Leaſes. | 

ſworn, 303 | ; 

What Miſbeh.ivour will avoid the Ver- Parol, when good, 173 J 

Ms, «- id] Where a Leaſe to an Infant is void or 1 

Where they are bound by an Eſtoppel, | voidable, Ibid. | 

OI 294 | Made by an Attorney, bid. q 

; Difference between Leaſes for Years and ; 

— 3 in, 383, 84 

Legacy. = 

| Landlord. „ f 

F » ihe Terk, umpfſit lies for it, 129 p 


nant on quitting, 


34 | Legitimacy. 


| Back > 


Legitimacy. 


— 


What is Evidence of it, Page 109, 110 
Regiſter good Evidence, 243 
How long a Woman may go, 112 
Second Marriage whilſt the firſt ſubſiſting 
void without a Divorce, Ibid. 
Evidence of Father or Mother, 243, 283 
Inability, Evidence, 111 
Sentence of Eccleſiaſtical Court annul- 
ling a Marriage, concluſive, 111, 240 
Rule not to Baſtardize after Death, holds 
only between Baſtard Eigne and mulier 
Puiſne, 112 


Letter of Attorney. 


See Attorney. 


Levant and Couchant. 


Where commonable Cattle muſt be, and 
. what» 10, 2+ +5 5 | 59 
If Iſſue is taken on it, all muſt be proved 


©, 295 
Levari facias. 
What to be levied on it, 90 
Libel. 
When the Defendants may juſtify or 
give the Truth in Evidence, 8,9 
Where Variance material, 6 


What is Proof of a Publication, 6, 7 


Limitation of Actions. 


Where the Plaintiff or Defendant are 
beyond Sea, the Statute don't run, 


X. 


Where an Executor is not bound by the 
{ix Lears, | Page 147 
If the Plaintiff would take Advantage of 
the Time of ſuing out the Latitat to 
ouſt this Plea, he muſt reply it, and 
ſhew it continued, and cannot give it 
Evidence, 148 
If the Writ is not ſued out within the 
Year, tho' the Teſte be, yet it is not 
ſufficient, e 
What is the Limitation in different Ac- 
tions, ſee the ſeveral Heads. 


Livery of Seiſin 
See Seiſin. 


Local and Tranſitory. 7 


What is, and where to be proved, 5, 


10, 23, 40, 63, 157, 166, '174, 
191. 


How pleaded, 89 
Lunatick. 
When it may be given in Evidence, 
168 
How to traverſe the Inquiſition, 211, 
212 
M. 
Maihem. 
What is a Juſtification, 18, 1 


147 | 


21 
Juſtified by an Officer of the Army, 19 
22 2 Mall- 


IN D EB 


Malicious Proſecution. Where the Party may traverſe the Re- 
turn, and have an Action too, Page 
In what Caſes the Action lies, Page 11, 8 199 

12, 13 Error lies on the Ttaverſe, 200 
Lies not till the firſt Action determined, | What = good Evidence on the Traverſe, 


* 


21 a 9 
Expence ſufficient Ground, Bid. Miſnomer in the Writ, how taken Ad 
How the Plaintiff muſt declare i in an Ac-| vantage of, 201 
tion for makciouſly holding to Bail, 
12 
What the Plaintiff muſt prove, 14 | Manor. 
When expreſs Malice to be proved, 16:4. | 
What Evidence for the De endant, Lid. | What is EE of the Extent of i it, 
Probable Cauſe a good Excule, 14 244 
Action againſt Several, and one found 
Guilty, Did. | 
What the Defendant ſwore on the In- Marriage. 
di:ment when Evidence, 14, 15 | * 
| h Proof of, 28, 110, 111 
Mandamus. What Marriages good now, 111. 
| Action for breach of Promiſe of it, lies 
In what Caſes it lies, 195» 196, 197 for an Infant, 152 
What a ſufficient Ground for granting | When it muſt be accordin 8 to the Cere 
ir, Bid. monies of the Church of England; 28, 
Where one Writ lies to ſeveral Perſons, e 
196 | Sentence of Ecclefiaſtical Court, conclu- 
One Writ will not lie to reſtore ſeveral. five whilſt unrepealed, 111, 240 
Perſons, id. Where not, | 240 
When granted in the firſt Inſtance, 196, | Where the Parties are put to prove all 
197 Ceremonies or not, . 112 
To whom to be directed, 195, 196 Conviction for Bigamy good Evidence, 
What a good Writ, 200 RE 
When to take Exceptions to the Writ, Of the Plea ne wungques accouple, 116, 
201 133 
How Obedience to be inforced, 197, | Promiſe of Marriage not within the Sta- 
198 | tute of Frauds, ? 276 
What a good Return to the Writ, 201 When the Legality of the Marriage 
to 205 | comes in Queltion,. 116, 241. 
How to be made, 205 Father or Mother good Witneſſes. to 
Remedy for a falſe Return, 63, 198 | prove the Marriage or Acceſs, 283 
Action muſt be brought in K. B. 198 }How to be tried, 111, 116. 
Who may remove a Member of a Cor- Regiſter, ora Copy good. Evidence, 243 
pPoration, and for what Cauſe, 201 to 
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Maſter: 


I N D E X. 


Maſter and Servant. 


Againſt which the Action may be 


_ brought, Page 46, 69 
Servant may juſtify an Aſſault in the 
Defence of his Maſter, 18 
But not the Maſter in Defence of his 
Servant, DWid. 
Where the Maſter or Servant may bring 
an Action, 69 


Maſter may have an Action for the Bat- 


of his Servant, 18, 77 


Or for digging a Ditch into which his 
Servant fell and broke his Leg, 77 


Where the Mafter' is anſwerable for his“ 


Servant, 25, 46, 69, 76 
Maſter may have an Action for Money 


If brought by the nominal Plaintiff the 
Court will ſtay Proceedings *till Secu- 
rity given for Coſts, Page 88 


What to be proved in ſuch Action, 86 
For what Time Plaintiff is intitled to re- 


cover, | 86, 87 
Limitation of Add ion, id. 
Miſnomer. 


Of a Co tion in a Mandamus how 
to be taken Advantage of, 201 


Modo and Formä. 
Where of the Subſtance of the Iſſue or 


4 * _| not, 296, 297 
3 and given away by the = If it is, it muſt be proved, , = 
Where a Servant is juſtified by his Ma- 
ſter's Orders, 46 Modus. 
To what it extends, , 187 
Memorandum. What is Evidence of it, 232 


Tho' it refers to a Time before the 
Cauſe of Action accrued, yet it is no 


Cauſe of a Non-ſuit, 17, 134, 155 | 
Did. 


When and how cured, Mortanceſtor. | 
| Aſſize of, 148 
Merchant. Lars - 
What are Merchants. Accounts within | Mortgage. 
ara neee 146 See Bankrupt: and Fraudulent: Convey- 
See Factor. ance. 
PO Fr yo 8 Moveables. 
Meſne Pr ofits. | What are, 34. 


Action for them after Ejectment, 86 
Coſts of Ejectment recovered in ſuch 


g 


Action, | 88 | 


Monſtrans de Droit, 211. 


Mutual Debts. 
What ate ſuch, , 175,196, 177 
. : | N.. 
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IN D. EB. 


N. 
Navy Office. 


Regiſter of, good Evidence of a Death, 
N Ha ee Page 245 


Ne Admittas. 


When to be ſued out, and what uſe it is 
of, 122 
Negative. 
Where to be proved, 293 
Negligence. 
See Caſe, 


New Aſſignment. | 


Where neceſſary, 17, 91 
New Trial. 
At what Time to be moved for, 319 


For what Cauſe, 320, 321, 322 
Cannot be on Part of the Record, or for 
one Defendant only, 320 


Nil Debet:. 


When a good Plea, 


166, 16, 173 
What is Evidence on it, Did. 


Nil habuit in Tenementis. 


When a good Plea, or not, 186, 167, 
When to be given in Evidence, 173 


Noctanter. 


Writ of, 
No Coſts, | 
When and what to plead to it, 


Page 213 
328 
213 


Non Dimiſit. 


Where a good Plea, 166, 175 


ö 


Non Tenure. 


Muſt be pleaded in Reſcous, 
But may be given in Evidence in 


61 
Caſe, 
2 
But not on Rien Arrear in Replevin, 58 


Notice. 
Where neceſſary on Avoidance of a Liv- 
ing, 122 


Where to remove a Member of a Cor- 
poration, F 204 


Novel Diſſeiſin. 
Aſſize of, 


118, 119 


Nudum Pactum. 
See Aſſumpſit. 


Nuſance. 


Action for, 26, 73,74 
Continuance of it, where Actionable, 74 


O. 
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When Actions to be brought againſt 
O them, ; Page 24 
' A by them or Perſons in their 
Ws | 2 3, 82 
Oath. When they muſt ſhew a Copy of the 
: | Judgment, 90, 230 
On a former Trial, not Evidence unleſs | Coſts, J 326 
between the ſame Parties, Page 238 | When and how an Officer may intitle 
Where allowed tho the Witneſs is living, | himſelf to double Coſts, Bid. 
239 | | 
Oath of a Witneſs is Evidence to dil- | 
credit but not to confirm what he Overſeers. 
ſwears, 8. Avowry by them, 58 
| Actions againſt them 2 
Office. Coſts, Fr 3 76 
Action for Diſturbance in taking the l 
Profits of, 7514 Oy er. 
Aſſize for it, 118 8 f 
How to prove the Value, 9 Where a Perſon is intitled to it, 249 
When neceſſary to ſhew a Title, and when | 
proved, — 3 1 
When Reſidence is required in an Office, | ; 5 
8 il 202, 203 ca 
What is a Cauſe of Removal from an | 2 
N Dia. : 
Who have the Power of removing, 201| Papiſts. 
What is a Refuſal of an Office, Bid. WORDS: 
Inqueſt of Office, 211, 212 | Diſabled to preſent, 123 
Action for Miſbehaviour in, 63 | 
Within what Time to take the Sacra- | Parceners. 
ment, and when to take Advantage of ks | 
it, 205 | When the Poſſeſſion of one is the Poſſeſ- 
11 | ſion of both, 34, 100 
Office Copy. One may deliver a Thing to another, 
. | | 258 
Where Evidence, 225 | One - Cannot bring Trover againſt the 
p | | ; Other, 34 
Officer May join in a Leaſe to bring an Eject- 
| ment, 10 
When a Treſpaſſer for executing Pro- After Partition to preſent by Turns they 
ceſs, | 82, 83 de ſeized of their ſeparate Parts, 121 
Who may plead the General Iſſue, 23, 
8 
, Partner 


IN. D E X. 


Partner and Partnerſhip. 


Where given in Evidence,or to be plead- 
ed 


Far tition. 


The Effect of it, 121 


Pawn. 


What is ſuch, 

When Pawnee may or may not uſe 
Pawn, 
When he may have Debt for his Money, 
71, 164 
When and what Action lies againſt p 

 _ Pawnee, 
If loſt, who chargeable, Bid. 


Payments. 


When general, who to apply them, 
170, 278 

What is Evidence of Payment, 170 
What is Evidence of Payment of Intereſt 
on an old Bond, Lid. 
Payment before the Day may be given 
in Evidence on the Plea of Solvit ad 
diem, Ibid. 
If Intereſt be proved to be paid at any 
Time after the Day, the Plaintiff ſhall 
recover, unleſs the Defendant plead 
Solvit poſt diem, 170 


Pedigree. 
What is Evidence of it, 244, 290 
Penal Statutes. 


Where Action to be brought by the 
Party grieved, 184, 190, 191 


Page 149, 154\ 


| 
Of com 


thel 


Did. 


| 


| General Rules concerning Actions on 


them, Page 190 


| Where the Defendant mut ſhew a Pro- 


viſo, or ſubſequent Statute in Plead- 
ing, or may give in Evidence, 221 
Limitation of ſuch Actions, 190 
In what County or Court to be brought, 
191 

pounding ſuch Actions, — 
Action cannot be brought for leſs than 
the Penalty, | Thid. 
Infant cannot be an Informer, Thid 
Where the Defendant may pay the Pe. 
nalty into Court, 192 
In Debt on a penal Statute the Plaintiff 
may recover againſt one Defendant 


only, 184, 18 
Ot pleading a Recovery in another — 

tion, 192, 193 
What is a good Plea, 192, 221 


Venire ſhall be of the Body of the 
County, 193 


Per Fraudem. 


See Executors. 


Pleas and Pleadings 


Where the Plaintiff may take Advanta 
of a Fault in his own Declaration, 76, 
Where ſeveral Facts may be craverſed if 
they make but one Point, 92 
Where to conclude to the Court or 
Country, Did. 
Manner of Pleading is not altered by 
the Statute of Frauds, 247 
Where a Deed muſt be ſhewn or not in 
Pleading, 245 to 230 
No Evidence need be given of what is 
agreed by the Pleadings, 293 
What may be given in Evidence on the 
General 


N . 


general Iſſue, becauſe it cannot be 
pleaded, | Page 294 


Plene Adminiſtravit. 


What to be proved on this Iſſue, 1475 
| 138 


Policy of Inſurance. 


In an Action for a total Loſs, the Party 


may recover for a partial Loſs, 
127 


Poor. 


Poor Rate may be diſtrained for be- 
fore the Time expires. for which the 
Rate is made, 81 


See alſo Overſeers, 


Ports. 


What is Evidence of the Extent, 244 


Prerogative. 


The King is not bound in Caſe of a Bank- 
ruptcy 'till actual Aſſignment, 41, 
42 

The King cannot loſe his Right of Pre- 
ſentation, 121 
He cannot pardon a Perſon convicted 
of Perjury on the Statute, 187 
He is not obliged to join in Demurrer to 
Evidence, 370 


Preſcription. 
Hiſtory is not Evidence of a particular 


Cuſtom, aliter of a public Matter, 
| 244 


| Hearſay is Evidence of a Preſcription, 


| | Page 290 
When the Evidence varies from that 
alledged, | 58, 59, 73, 205 
One Preſcription is not pleadable a- 
ainſt another, 73 | 
What Franchiſes may be by Preſcrip- 
tion, | | 208 
Preſentation. 


What is Evidence of it, 103, 291 
Parol Evidence of it where good, Did. 


See Quare Impedit. 


Priſoners. 


How made over by the Sheriff, 67 


Probate. 


Of a Will no Evidence in Caſe of 
Lands, 241 


Aliter in Caſe of Perſonal Eſtate, 242 


Proceſs. 
See Latitat. 1 
Proclamation. 
Where a printed one is Evidence, 222 
Profert. 
Where neceſſary, and why, 245 to 250, 
ko 305 
Where not neceflary, 246 to 249 


Pg: 4 Where 


Where they may be retaken, 63 


IN D E A: 


Where a Copy of a Deed inrolled is Days of Grace, Page 269 
ſufficient Evidence on a Profert made, Difference when payable to Order or 
Page 249| Bearer, 269, 272 
On Plea of Tender of Amends in Reple- | What is a negotiable Note, 268, 269 
vin, need not bring the Money into | Defendant may prove it to be given on 
Court, 59 | an illegal Conſideration, 254, 
| | 270 
Prohibition. Note muſt be proved on a Writ of In- 
quiry, 274 
For what granted 214, 21 See Bill of E 
How obtained, ; Thid | GT 
Colts, how allowed, 325| : Pr operty. 
Promile. By what Delivery altered, 36, 50 
wa "_ the Statute F * Puis Darrein Continuance, 
What muſt be in Writing, Ibid. What may be pleaded and how, 955 304, 

Aſſumpſit, Frauds. 0 
— arias The Form of the Plea, — 
Promiſory Note. — — 

What is good, | 268 Q. 
Where Evidence in Aſſumpſit tho' not ; 
declared on, re Quare Impedit. 
Who may indorſe it, 268 So 
A bare Indorſement transfers no Proper- | In General the Plaintiff muſt ſhew a Pre- 
ty, 271,274 ſentation, 120 | 
Action by or againſt an Indorſee, 269 Where he need not, 1 Lid. 4 
What muſt be proved in ſuch Action, Preſentation by whom ſufficient, Did. I 
269, 273 Who may have it, H kno : 
Where the Indorſement is ſet out in the | Where and what Damages to be recover- 4 
Declaration different from what it is, 1 a 121, 123 1 
270 What is Evidence on it, 122 5 
What may be given in Evidence in an | No Coſts, | LOR 30-355 3 
Action between the Parties themſelves, 3 
to impeach the Promiſe, tho' not in Quo Warranto. 4 
Caſe of third Perſons, 270| 5 
Note given for Money lent to game with, Information, in Nature of, 206 : 
is totally void, Ibid. | In what Caſes it hes, 206, 207 J 
Reaſonable Time for the Indorſee to keep | Lies againſt private Perſons or a whole 3 
the Note, N 269 to 273 Corporation. 205 
N hat Laches ſhall diſcharge the Drawer, \ What is the proper Plea, | 207 1 
Did. | Records : 


Oft Office, what is, 


R. 
Records. 
How proved, Page 222 
Where they are Evidence, 226, 240, 
241 


Where the Recital of a Record is Evi- 


dence, 222, 223 

W here the whole Record muſt be exem- 
plied or not, ; 223, 224 
A Copy is not Evidence till the Record 
is brought into Court in Parchment, 
224 

Where a Copy is Evidence without prov- 
ing it a true Copy, Thid. 
A Return to an Inquiſition poſt mortem 


cannot be read without the Commiſſi- 


0%. Bid. 
Where an Office Copy is Evidence, 225 
May be pleaded without a Profert, 248 


Recovery. 
In one Action when Evidence in or a bar 


to another, 7, 19, 33, 48 
How proved, in Evidence, 226, 227 


Rector y. 


Title to it how to be proved, 


Refuſal. 


103 


201 


See Tender. 


Regiſter. 


of Births,” Marriages, or Burials, or a 
80 Copy, good Evidence, 
Of Navy Office, 


510935 


243 
245 


4. 
When extinguiſhed, 178, 
Repairs. 
Of a Church Seat, when to be proved 
Fu 15 215 
Replevin. 
Two Sorts, 51 


e 


Relation, 87. 


Where the Declaration is General, and 
the Cauſe of Action ariſes within the 
Term, it ſhall not prejudice the Plain- 


tiff, Page 134,135 
Remittitur. 
In what Caſes allowable, 167, 176 
Rents. 
What may be reſerved, 84 


Grantee of a Reverſion to take Advan- 


tage of Right of Entry for Non-pay- 
ment, 157 


How recoverable, 55 to 58, 125 
When Nil habuit in Tenementis, is a good 
Plea, 136, 167 
When Ejectment is brought, the Te- 
nant may pay Arrears into Court, 95 
Caſe for Uſe and Occupation, 136 
In Covenant for - Non-payment, what 
- Plea, 162, 163 
What Rents may be diſtrained for, 56 
Aſſumpſit for them, 135 
Debt for them, 166, 173, 174 
Covenant for them, 162, 163, 155, 156, 
| | 157 
Rent is not ſuſpended unleſs there be an 
actual Eviction, 


Where the Sheriff may make it, 
3A 2 


—  — 


ON Se aaron 
— — — — — 


— — 


]- N. E X. 
What is a good Return by the Sheriff, 


5 8 2 Page 53 eſcous. 
Who may bring it, 52 Bin N Fry 
When ſeveral may join, Ibid. What it is Page 60 
By Executors, 2 Who may have the Adion, 6 
* | | y have the ion, O, 614 
By Hufband and Wite, wn Where it can or cannot be juſtified, Bid 
Form of a Declaration, What may be given in Evidence on the 
Certainty in Declaration, 53] General Iſſue, Bid. 
0 les, id aut 53, 5+» 59 Where treble Damages, 61 
Segeral Iſſue, 53% What muſt be proved in ſuch Action, 
_. What is Evidence thereon, Ibid. Did 
Where there ſhall be a Return without an f 


Perſons reſcued a good Witneſs, id. 


© ._-Avowry or not, 54 | 
e * e 83 Where it ſhall excuſe the Sheriff, 62 
Avowry, when and how, 63, 54, 55 | 
When good for Part, tho' bad for the Retainer. 
Reſt, 55, 56] ; SET 
Avowant muſt make a good Title iz Om-] No Right of, where there is a ſpecial 
© nibas, 297] Agreement, 44545 
When Avowant muſt traverſe the Place] Who may retain, and for what, 44, 45, 
the Declaration, 53 47 


Avowry for Rent, at a later Day, no Bar, Of a Chaplain how proved, 121, 123 
56 Where an Executor or Adminiſtrator may 


May diſtrain for one Thing, ard Avow| retain, | 47, 135 
"> for another, 54 | Where it may be given in Evidence, 138 
Property in the Plaintiff, 52 
Where a Writ of Inquiry ſhall be after a | Return. 
Non-ſuit, | | 57 | 1 
When che Defendant claims Property, Of Reſcous, what good, 62 
1 54] What Reurn is proper, where a Bank- 
Ho Property to be pleaded, Ibid.| roptcy happens after Goods ſeized, 41 
Where Coſts, 57 1 
Non Tenure no good Evidence on Rien . 
Arrear to Avowry, 581 Right. 
On Plea of Tender of Amends need not] qr. of 113 
not bring the Money into Court, 59 Petition of Kan 
| Replication. — . : 
See De Injurii, &c. and the ſeveral 3 
Heads. | 8 
; Reputation, | Sale. 
Where Evidence, 229, 290, 291 | {+645 Sx] * 
* Ty | , 1 | | 
R<qu eſt. | Of Goods when complete, 36, 5) 


See Demand. Scandalum 
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Scandalum Magnatum. 


How puniſhable, Page 3 
Declaration mult alledge that the Plain- 
tiff was unus Magnatum, 
How Defendant may juſtify, 


4 
8 
Second Deliverance. 


Wirrit of, 58 


Seiſin. 


proved, in giving a Recovery in Evi- 


dence, 226, 227 
Where Livery preſumed or to be proved, 
252 

Seizure. 
Information of, 76, 45 


If the Judge certify that there was a 
probable Cauſe, there is no Coſts and 
only Two Pence Damages beſides the 
Value in an Action for a Seizure, Did. 


Sentence. 


Where the Senterice of one Court 1s 
Evidence in another, ſee Courts. 


Servant. 


See Maſter. 


Set off. 


How to be pleaded; 175 
With what Pleas Notice of Set off 
may be given, 177, 178 


| 


| How he may juſtify in an Action againſt 
Of Tenant to Præcipe, when it muſt be 


What actionable, 


In what Actions it may be, Page 177, 178 


Where a Defendant cannot ſet off in an 


Action brought by an Aſſignee of a 
Bankrupt, Ibid. 


Sheriff. 


Where Reſcous ſhall excuſe him, 62 
How anſwerable in Eſcape, ſee Eſcape. 
Debt againſt a Sheriff not within the 


Statute of Limitations, 164 
Action lies for taking inſufficient 
Pledges, 60 


him for levying on a f. fa. 90 
Where he muſt ſhew a Copy of the 
Judgment, | 90, 230 
How Priſoners are made over, 67 
Under-Sheriff is anſwerable in Caſe of 
Death of Sheriff till a new Sheriff ap- 
pointed, Ib:d. 
Where a new one muſt take Care of all 
Perſons in his Cuſtody, Lid. 
Treſpaſs againſt him for taking Goods 
in Executicn, GO 
Trover againſt him, 41,45 
By him, 23 
Where made liable by a ſubſequent Act 
of Bankruptcy, 


40, 41 

Debt againſt him for Money levicd, 
104 

Shop Book. 
Where Evidence, 278 
Slander, 

What is, 3 to 10 
Scandalum Magrc tum, 2, 4, 8 


| 4, 5, 10 
Whete ſpoken in reſpect of an Chice of 


Truſt or Credit, 45 5 
| tow 
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2 wn 7 wal de r tos 
8 Words to be UauOtes: Pog , Stamps. N12 
ow Declaration to be proved, 71 
Words ſpoken | n Confidence not Alon, Surrender of a Term need not be on 
able, 8 Stamps, 2 * 108, 109 
N = witha Crimehe W Muſt be on all Deeds, Wy 't 264 

be guilty o 5 : 
When ſpecial Damage to be proved. = 

+: Statute en 
What the Plaintiff may give in vidence | 
in Aggravation, * . I See riemen. N 

When Defendant muſt and how K * ö I bag 
" juſtify, 2 & 8, «f* Statutes, ** 
Where the Plaintiff has once 1 | 23 © 


Damages, he cannot bring another General Statutes cad not be recited, 4 
Action for other ſpecial Damage, 7 General Rules relating to Actions given 
Where Part of the Words only are Ac- by Statutes, 0 


190 
onable, the Court will grant a Venire Private Acts muſt be mevn, 218 

de Novo, g | Where not neceſſary, 220 
What he may or may not give in Evi. What is a Private or Public Act, 219 
dence, 5, 9, 10 Where: a Public Act muſt be ſhewn, 
Entire Damages where ſome of the and cannot be yon in Evidence, 220, 
Words not actionable, if all in 1 22 T 
ſiame Count, good. What is Evidence of a General Act, 221 
One Action cannot be brought againſt What of a Private 2 Did. 
two Perſons for ſpeaking the _ Mert. c. 1. 8 „ l (> 114 
Coſts, | IO, = 'G . 5. 117 
Limitation of Action, 11 in. 1. c. 34 3 
Jein. 2. c. 5. 120, 121 

| Moeſt. 2. c. 1. 89 220 

. n ON 5 = 25. f | 119 

Solvit ad or poſt Diem. |. _ 
When it may be pleaded, 170 - cy * 1899 K : 
What Evidence upon it, Ibid. | 1 Ea 7 . 3-6 93. 163 
Yor . ado Janet: 318 

1 04044 3. C. 31 

Special Matter“ 1 K x 31 Ed. 3. 1. 125 

| 8 . . | 
When Evidence on the General Ifve, 42 3 = 
8235 0 Minton. c. 2 E 0 

8 Hen, 6. c. 12. 316 

Spiritual Con | Y, © 1 8 wIrr 316 

mY 3 Hen. 7.c. 10. 123 

1 See Courts, f 4 Hen. 7. c. 20. | 193 
3.0 11 Hen, 
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11 Hen. 7: c. 20. Page 99 


21 Hen. 8. c. 13. 122 
. .. 109 
c. 19. Ina] 
23 Hen. 8. c. 15. „ 1324 
31 Hen. . & l Ie nc 5 185 | 
32 Hen. 8. c. 2. 113 
8. 93]. 
c. 30. 316 
- 34. 156 
C. 37. 56, 173 
283 Ed. Te 13, 184 
5 Ed. 6. c. 14. 5 221 
283 P. & M. c. 13. 238]... 
c. 10. 238 
5 Ek. c. 4 188 
e 58 
2E C. = | 253 
7} 456 id e e 6 21 122 
as ee 6. Hut 192, 327 
| eig id Tori 110 
c. 1 317 
c. ger 180, 181, 184 
31 1 Eliz. . A | 190 
43 Een. ; 58, 110. 
6. 323 
I Jac. 1. c. 15: 36, 43, 258 
sg Jer. 1. e. N 219 
4 Fac, 1. C. 3. 8 | 325 
7 Tac. 1. c. 5. 326 
c. 12. 277 
21 Jac. 1. c. 4. 191 
C. 12. 233 326 K 
C. 13, | 317 5 


c. 16. 10, 22, 100, 
101, 91, 113, 145, 147 


c. 19. 42s 38, 258 


* 2. c. 24 | 38 


168 17 Car. 2. c. 8. 10, 87, 116 


— 16g, 193, 318 
17 Car. 2, c. 7. | Fa 57 


18 Car. 2. c. 8. Page 307 

+ Mn 22 & 23 Car. 2. C. 9. ä 323 
| 0 c. 25. worth 
29 Car. 2. , 3. 90, 239, 262, 2/74 


6&7: 627180 


384 H & M. c. 14. 17,85. 


Ji UY » 14 257 


45: V. SM. C. 11. | 1 0! 78 327 | 


485 V. & M. c. 18. 206, 328 
788 N. 3. c. 3. 300 
8 9 . 3. c. 11. 166 324, 32g 
c. 26. 56,67 
9 10. z. c. 11. 306 


c. 17. 267, 273 


10 f IT 4-016. „ 103 


38 4 Ann. c. 9. 134, 267, 268 
4 & 5 Ann. c. 16. 58, 101, 125, 


165, 167, 319 


6 Ann. c. 18, 84 
7 Ann. c. 18. 121 
9 Ann. c. 14. 190, 270 
c. 20. 63, 206, 319 
10 Ann. c. 18. 249, 252 
12 Ann, c. 14. 123 
3 Geo, 1. c. 67 
5 Geo. 1. c. 6. 205 
c. 13; 319 
I1 Geo. 1. C. : M07 
2 Geo. 2. c. 22. 175 
© 23: 142 - 
4 Geo. 2. c. 28. 54, 94 
5 Geo. 2. c. 30. 43, 177 
8 Geo. 2. c. 16. 181, 182, 183 
c. 24. 178 
11 Ges. 2, c. 19. 64, 60, 81, 94 
14 Geo. 2. c. 20. 227 
17 Geo. 2. c. 38. 81 
19 Geo. 2.C. 34. 76 
22 Geo. 2. c. 24. 182 
24 Geo. 2. c. 18. 193, 300, 359 
wt c. 44. 23, 8 
25 Geo. 2. c. 2 
26 Geo. 2. c. 33. 111 
137: | 27 Geo, 
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27 Geo. 2. c. 20. 


Ses alſo Penal Statutes. 


Surrender. 
Of a Term may be by Note in Wri— 


ting, and without Stamps, 1093, 109 
What amounts to a Surrender, Did. 
Survey. 

Of a Manor, where Evidence, 244, 
278 
5 


Can't be on Indid ments or Informati- 


ons without a Warrant from the At- 


torney General, 300 
Tenant in Common. 
Who is ſuch, 84 


When and how to be pleaded and given 
in Evidence, """3& od 
When the Poſſeſſion of one is the Poſ- 

ſeſſion of both, 
After Partition to preſent by Turns, 
they are ſeized of their ſeparate Parts, 
121 

When one can bring Trover againſt the 
other, 
When againſt another Perſon, 35 
When one can bring an Ejedtment a— 
gainſt the other, 107 
They cannot join in a Leaſe to bring an 
Ejectment, 105 
What is an Ejectment by one Tenant in 
Common of another, 108 


Where they muſt join or ſever, 154, 
155 


Page 822 


34» 35, 100, 113 


34, 35 


Tender and Refuſal. 


When it amounts to Payment, Page 71, 


162 
In Covenant how to'be pleaded, 162 
What Tender is good, 132 
Of what Time to be pleaded, Did. 


Of Amends when good in Replevin, 59 
In Treſpaſs, 


91 
At what Time to be pleaded, 152 
How the Plaintiff may reply, . Jbid. 

Tenor. 
What is ſuch, | 6 
Term. 


Where there ſhall- be a Relation to the 
firſt Day of the Term, or to the 
Time of filing the Bill only, 134, 

I | 

Termor may enter immediately after — 
Habere facias Seiſinam on a Recovery 
by 21 H. 8. - 109 


Terrier. 


Of a Manor good Evidence of it's Boun- 


daries, 244 
Where of a Glebe good, Did 
Timber. 

Whoſe Property it is, 83 


Againſt what Tenant an Action lies for 
cutting them, 83, 85 
What Action lies, Ibid. 
Excepted in the Leaſe, what Effect it 
has, 1 
Whoſe Property growing on extreme 
Bounds, Did. 


Sold by Tenant in Tail, 89 


See alſo Treſpaſs, Trover, 
Towing: 


IN. D E X. 


Towing Paths. 
When claimable of common Right, Page 


89 

Trade. 
What Trades are within the Statute of 
=: FSC I 88 
Action on it, Thid. 
What is a ſufficient Service, 188, 189 
Action for Miſbehaviour in, 72 


Traverſes 55, 91, 92. 


A Traverſe that a Manor is not the 
Freehold of the Defendant, admits 
that it is a Manor, and therefore that 


need not be proved, 7: 
Of Inquiſition 211 
No Coſts on theſe, 328 

Treſpaſs. 
Where it lies, 26, 78, 80, 82,83 
Where not, 2480, 76, 78 
Where Treſpaſs or Caſe lies, 78 
Againſt whom it will lie, 81, 82, 85, 
86, 90 


Where a Treſpaſſer ab initio, 80 
Againſt Huſband and Wife, 22, 23, 50 
By a Copyholder againſt the Lord, 84 
Where it lies againſt an Officer or Perſon 


acting under Proceſs, 82, 83 
When they muſt ſhew a. Judgment, 90 
When not, Wo 
Lies after Judgment vacated, 83 
Where it lies after Diſtreſs taken for the 

ſame Cauſe, | 8 
What Certainty is neceſſary in the De- 

claration, | —— Ibid. 
Can only prove what is laid in the De- 

claration, | 82 
Continuando, | 8 
Abuttals when to be proved, 88 


What may be laid in the Declaration, or 


given in Evidence in Aggravation of 
Damages, 88 


What Intereſt the Plaintiff muſt have to 
maintain Treſpaſs Quare Clauſum Fre- 


git, 84 


Where the Right may come in Queſtion, 


| Page 88 


Juſtification of local Treſpaſs how to be 
made, 8 


9 

Where Poſſeſſion is ſufficient to declare 
on, 84, 85 
Where Poſſeſſion is a ſufficient Juſtifi- 
cation, 88 


What is Evidence on the General Iſſue, 


89, 90 
Plea of Diſclaimer, Treſpaſs involuntary, 


and Tender of Amends, 91 
Liberum Tenementum where it may be 
pleaded, and what is ſufficient Proof 
on it, 91 
How to reply to it, 92 
Where the Defendant's Juſtification con- 
fiſts of many Things how the Plain- 
tiff may traverſe, Ibid. 
When the Plaintiff may traverſe the 
Command, &c. in a Juſtification, 


6p pigs 54, —＋ 
How the Plaintiff is to traverſe the 


Title of the Defendant, 91, 92 
Guilty as to Part, or as to ſome of the 
Defendants, and not Guilty as to the 
Reſidue, | 92, 93 
De Injurid ſud proprid where good or not, 
2 

One Defendant found guilty on the Ge 
neral Iſſue, the other juſtified and ac- 
quitted, the Plaintiff cannot have 
Judgment, 92,93 
Where Damages may be ſevered or not, 
| | | Lid. 

New Aſſignment where neceſſary, 17, 91 
For meſne Profits after Ejedt ment, and 
by and againſt whom, 86 
What to be proved in ſuch Action, 131d. 
Merged in a Felony, - 32, 77 
Difference between Treſpaſs for Goods 


and Quare Clauſum fregit as to Title 


to Place where, &c. 88 


Trial. 


In Dower, Life or Death of the Huſband 
3 B ſhall 


HIT 


IN D 


ſhall be tried by the Court, and not |\ 
by a Jury, Page 116 dence of a Converſion by the Maſter, 


How Marriage ſhall be tried, 111, 112, 


1 A: 
[Where a Refuſal by a Servant is Evi- 


Page 46 


116 |Where Bankrupt may be a Witneſs to 

'T rover. e Property in himſelf, or a Debt 

For what it lies 32, to 38 [nes 43 
Wham: Troler or Aſſampfit is proper, W -—riggy Goods may be —_— into 
. > ; 41, 71 Wh Þ di 0 4 49 

Who may bring it, "A a6 ere Proceedings Raid on delivering 
By a Lond againſt a Tabu 12 5 the Goods to the Plaintiff, Ibid. 


Againſt whom it may or may not be 


brought, 41, 45, 46, 47 y , Truſt. 
Of Property in the Plaintiff, 33, 34, 36 Action for Miſbehaviour in, 68, 69 


Of Poſſeſſion in the Defendant, 33, 44 
Of the Converſion, 33, 44, 45, 46 


Converſion laid or proved in Term, and 


Tythes. 


Action for not ſetting them out, 184 


Declaration general, yet the Plaintiff What the Plaintiff muſt prove, bid. 


may ſhew when the Writ in fact iſſued, 


W hat he muſt prove, when Parſon, Bid. 


134, 135 3 of, 18 


How the Plaintiff may declare, 33, 37 
What Certainty the Declaration muſt | and others not, 


have 32, 37 


W ha: the Plaintiff muſt prove, 33, 37 | Evidence, 
When the Huſband and Wife may join, | Where the Pope's Bull is Evidenc 


5 
ne Defendant may be found Guilty, 


184 
Non Decimando, where it may be given in 


185 
e of 


| 34 | a Diſcharge, 244 
How to be brought againſt Huſband How the Plaintiff may declare, 184 
and Wife, | 46 [The Plaintiff or Detendant ſhall have 


By an Ex-:cutor or Adminiſtrator, 46, 47 | Coſts, 


325 


By !oint-tenant, Tenant in Common or What Lands are exempt as barren, 

Parcener,, 34, 25 187 
By the aſſignee of a Bankrupt, 37 The Statute extends only to predial 
What ſuch an Aſſignee muſt prove, 37, | Tythes, Ibid. 


40 |__ 


Againſt a Sheriff or Officer, 41, 45 


What to be proved in Trover for Goods | U 


taken at Sea, | 43 


Plea, 47, 48 


Uſe and Occu pation. 


Who may juſtify detaining for Payment, Action for it, 1:35, 136 
44745, 47 | | Re 


Where Joint -tenancy, c. may be given 


in Evidence, | 35 
Where to be pleaded. in Abatement, 


Ibid. 
Where a taking by a Servant is ſuffici- 


V. 


hes fatal in ſpecial Aſſumpſit, 142, 
[ 2 271 


ent to charge the Maſter, 46 | Where 


—— 
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Where Variance between Iſſue and Ver- 
dict, fatal or not, Page 55, 59, 64, 75 


Where in ſetting out a Bond or Con- 
tract, 166, 167 
Venire. 
Where granted de novo, 8, 174, 307 
Venue. 
Where neceſſary, 143 
Verdict. 


How it ought to be in Detinue. 51 


When a Verdict may or may not be 


given in Evidence, 33, 100, 229, 239 
Where if the Jury neglect to give Da- 
mages it may be ſupplied by Writ 


of Inquiry, 199, 57 
If the Subſtance of the Iſſue be found, 


that is ſufficient, _ 64,75 
Some of the Defendants found Guilty, 
others not, 14, 184 


The Jury mult find all they are charged 
with, 174 


Not Evidence unleſs between Parties 
or Privies, 228, 229, 238| 
Where it is Evidence tho' given be- 
tween different Parties, 229, 239 
Where it cannot be given in Evidence 
without proving the Judgment on it, 
230 
Where it may, 239 
Where the Oath of a Perſon deceaſed 
on a former Trial, and the Verdict on 
it, may be given in Evidence, 238 
Verdict cannot find any Thing againſt 


what the Parties have admitted on 
Record, 


Where avoided by Miſbehaviour of 15 

Jury, 303 

What Defects are aided by or ſhall be 

amended after Verdict, 1 
View. 

By how many to be had, 117, 300, 301 


Where and how granted, 300, 301 


Videlicet 65. 


Void and Voidable. 
Where a Deed is fo, Page 168, 169, 
173, 220 

Where the Reſignation of an Office is 


Voidable, 203 


Voluntary Settlement. 
What is, 2:.3t0 259 


W. 


Warrant. 


At what Time a Warrant to diſtrain for 
a Poor Rate may be made, 81 
When to be under Seal, 82 


What is ſufficient to juſtify an Officer, 


23, 24, 82 
Sufficient Evidence in an Action of E- 


ſcape againſt a Sheriff of the Writ and 


Delivery of it, 65 
Warranty. 
Of Perſonal Chattles, 30, 31 
Waſte. | 


Where the Action lies, 117 
Plaintiff muſt prove his Title as laid, 
Thid. 


So he mult prove the Waſte to be done 


as laid, TItnd. 


What the Defendant may give in Evi- 


dence, 118 


Grantee may take Advantage of it, 136, 


4&7 
When Damages ſhould be found intirce 


or ſeveral, 118 


+ | If the Damages are ſmall, the Plaintiff 


ſhall not have Judgment, 118 
Will. 

When the Atteſtation is good, 259, 

460 


How the Execution is to be proved on 
an Eject ment, 260 


| Probate or Copy is no Evidence in Caſe 


of a Deviſe of Lands, 241, 242 


| Alter 


Nt DEI 


Aliter in Caſe of Perſonal Eſtate, Page 242 
Where the Ledger Book of the Eccleſi- 
atſtical Court or a Copy of it, is Evi- 


dence, Did. 
Who is a good Witneſs to prove it, 261 
How to be executed, 259, 260 
Where and againſt whom a Recital of it 

is good Evidence, 106 
Ma give Evidence that the Probate is 

* 243 
So Probate may be avoided by proving 

Bona Notabilia, Ibid. 
So Evidence may be given that Admini- 

{tration was revoked, Ibid. 
Where Parol Evidence may explain it, 

| 292 
Parol Evidence 1s never admitted to alter 


the apparent Intent of a Will, 293 
Fraud in obtaining a Will, 262 
What Acts revoke a Will, 262 

Witneſs. 
Where a Bankrupt is not, 395 43 
Party reſcued is, 61 


So Party eſcaping in Caſe of a volun- 
tary Eſcape, 66 


Where the Servant is in an Action a- 


gainſt the Maſter for the Servant's 
Negligence, 76 
Where and in what Manner one Defen— 


dant may be made a Witneſs for or a- 


gainſt ar other Defendant, 97, 281 
Pecſon who preſented to a Living is no 
Witneſs to prove a Preſen ation, tho“ 


he were only Grantee of the next A- 


voidance, 103, 
Party robbed a good Witneſs, 182 


Where Freemen or their Wives are not 
Witneſſcs, 


190 
Where a Legatee or Cre Jitor 1 is a good. 
ſabſcriving Witneſs to a Wal, 261, 
262 
A Party intereſted cannct be a Witneſs, 
279, 289 
Where he may, 233, 284, 235, 2%6 
What Intereſt diſables, 289, 


Where a Traſtee is a Witnels, 
308-1 


279 


| 


m_ #3 


[ 
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Counſel or Attornies, where Witneſſes or 
not, | Page 279, 280 
Particeps Criminis where a Witneſs, 281 
Baron and Feme where Witneſſes for or 
againſt each other, 282 
Father or Mother good Witneſſes to 
prove the Marriage, Acceſs and Legi- 
timacy, 283 
Perſons who have acted under an Autho- 
rity good Witneſſes, 286 
Perſons ſtigmatized by what Crimes in- 
capacitated, 287 
Burning 1n the Hand reſtores the Credit, 
Lid. 
One convicted of Perjury at Common 
Law and pardoned is a good Witneſs : 
Miler it convicted on the Statute : But 
to take Advantage of this, the Party 


muſt prove a Copy of the Record of 
Conviction, Did. 


Infidels not Witneſſes, 287 
Perſons excommunicated, 288 
Whether Popiſh Recuſants are good Wit- 

neſſes, Lid. 


Perſons outlawed good Witneſſes, Bid. 
Ideots and Madmen not good Witneſſes, 


Ibid. 
Children, where good Witneſſes, and ar 


288, 289 


wat Age, 
Words. 
What are Actionable, 
See Slander. 


Writ. 
Who muſt ſhew it returned, 23 
Where it muſt be proved or not, 141, 


146, 147, 5 
Where it is the Commencement of the 


Suit, 147, 148, 191 
How it is to be proved, 230 


See alſo Latitat. 
Writing. 
Where Compariſon of Hands is Evidence, 
232 
y is to 


How the Hand-writine of a Part 


be proved, 8 Did. 


